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BEFORE THE PUBLIC SERVICE COMMISSION r & 1995
OF THE STATE OF MISSOURI S M <
STVice &l Pupy,

In the Matter of the Assessment Against )
the Public Utilities in the State of Missouri ) Case No. 00-99-44
for the Expenses of the Commission for )
the Fiscal Year Commencing July 1, 1998. )

TRIGEN-KANSAS CITY ENERGY CORPORATION
MEMORANDUM OF LAW

COMES NOW Trigen-Kansas City Energy Corporation (“Trigen”), and
respectfully submits this Memorandum of Law pursuant to the Commission’s Order
Regarding Procedural Schedule, issued on September 23, 1998 (“Order™).

In its Order, the Commission directed the parties to address whether a utility
assessment paid to the Commission constitutes a tax, excise, custom, duty or other source
of income which the State receives into its treasury in a given fiscal year. This language
appears to be taken from previous Missouri Supreme Court cases addressing the
definition of the term “total state revenues”™ in the context of Mo. Const. art. X; see, e.g.,
Buechner v. Bond, 650 S.W.2d 611 (Mo. banc 1983). Trigen respectfully submits that
the Commission’s Order failed to include an important qualification on the foregoing
language; namely, that the taxes, excises, customs, duties, and other sources of income be
received into the treasury “for public use”. (emphasis added) Id. at 613; see also, Kelly
v. Hanson, 959 S.W.2d 107 (Mo. banc 1997). Section 386.370(4) RSMo. Supp. 1997
clearly establishes that a PSC utility assessment is not for public use, but rather “shall be
devoted solely to the payment of expenditures actually incurred by the commission and

attributable to the regulation of such public utilities subject to the jurisdiction of the




commission;” furthermore, any amount remaining in the PSC fund at the end of a fiscal
year “shall not revert to the general revenue fund” but shall only be applied to “payment
of such expenditures of the commission in the succeeding fiscal year.” Section
386.370(4) RSMo. Supp. 1997 (emphasis added). Therefore, Trigen submits that a utility
assessment paid to the Commission does not constitute a tax, excise, custom, duty or
other source of income which the State receives into its treasury for public use in a given
fiscal year; accordingly, such funds shouid not be considered within the definition of
“total state revenue.”

The Commission’s Order also requested the parties comment on the definition
and meaning of “assessment”, and whether an assessment constitutes a fee or a tax within
the meaning of the Hancock Amendment. Trigen submits that the term “assessment™
must be examined not in the abstract but in the particular context in which it is used; in
this case, a PSC utility assessment. See, Zahner v. City of Perryvilie, 813 S.W.2d 855
(Mo. banc 1991). In Zahner, the Court stated that the term “ ‘special assessment’ is
generally understood to be related either to a specific property or a specific purpose” and
went on to state that “an exaction demanded by the government for specific purposes and
not intended to be paid into the general fund to defray general public needs or
governmental expenditures is not a tax.” This describes the utility assessments at issue in
the instant case, as they are to be “devoted solely to the payment of expenditures actually
incurred by the commission and attributable to the regulation of such public utilities.”
Section 386.370(4) RSMo. Supp. 1997. Therefore, the utility assessments at issue in the

instant case do not constitute a fee or tax within the Hancock Amendment.



The Commission’s Order also requested the parties address whether the utility
assessments may be transferred from the PSC fund, assuming that they fall within the
limitations of the Hancock Amendment. It should first be noted that this is an almost
untenable hypothetical, given the analysis set forth above that utility assessments do not
fall within the Hancock Amendment. However, assuming that they do, Section
386.370(4) RSMo. Supp. 1997, quoted above, indicates that they are not subject to
transfer.

Issue 1

Turning to the Statement of Issues Presented set forth in the Stipulation of Facts
and Statement of Issues Presented filed herein by the parties, issue number one asks
whether the Article X transfers from the Public Service Commission Fund to the General
Revenues Fund for fiscal years 1995, 1996 and 1997 are authorized by law. Trigen
respectfully submits that they are not. As discussed above, PSC utility assessments
should not be considered within the definition of “total state revenue” in the context of
Mo. Const. art. X. As also discussed above, Section 386.370 RSMo. Supp. 1997 states
that the Public Service Commission Fund “shall be devoted solely to the payment of
expenditures actually incurred by the commission and attributable to the regulation of
such public utilities subject to the jurisdiction of the commission” and that “any amount
remaining in such.special fund or its successor fund at the end of any fiscal year shall not
revert to the general revenue fund, but shall be applicable by appropriation of the general
assembly to the payment of such expenditures of the commission in the succeeding fiscal

year and shall be applied by the commission to the reduction of the amount to be assessed
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to such public utilities in such succeeding fiscal year.” Therefore, the transfers are not
authorized by law.

Issue 2

The second issue set forth in the Statement of Issues is whether the Article X
transfers represent expenses to be incurred by the Commission that are reasonably
attributable to the regulation of public utilities. Trigen submits that the obvious answer to
this question is that they are not. The transfers were to fund the refunds under Mo. Const.
art. X, Section 18, not for the regulation of public utilities. Furthermore, the Missouri
Supreme Court has held that the refund “commanded by Section 18(b) is a penalty
imposed on the government for collecting too much revenue.” Missourians for Tax
Justice Education Project v. Holden, 959 S.W.2d 100 (Mo. banc 1997). As a penalty
imposed on government for collecting too much revenue, the transfers to fund the refunds
obviously do not represent expenses to be incurred by the Commission reasonably
aftributable to the regulation of public utilities.

Issue 3

Issue number three in the Statement of [ssues asks whether the Commission may
recover Article X transfers from the Public Service Commission Fund to the General
Revenues Fund in the calculation of public utility assessments. Section 386.370 RSMo.
Supp. 1997 clearly provides that only expenses to be incurred by the Commission
“reasonably attributable to the regulation of public utilities™ are to be included in the
calculation of public utility assessments; as discussed above, the Article X transfers do
not represent expenses to be incurred by the Commission reasonably attributable to the

regulation of public utilities. Therefore, the answer to issue number three is “no™.




Furthermore, even assuming for the sake of argument that the assessments are properly
included in the definition of “total state revenues” for purposes of the Hancock
Amendment and that the transfers themselves were authorized, allowing recovery of such
transfers in the calculation of public utility assessments flies in the face of the purpose
behind the Hancock Amendment, i.e., to refund excess revenues and to penalize the
government for collecting too much revenue and “to rein in increases in governmental
revenue and expenditures.” See, e.g., Missourians for Tax Justice Education Project v.
Holden, 959 S.W.2d 100 (Mo. banc 1997). To allow recovery of such transfers would be
tantamount to increasing the tax burden by $200 in 1998 on an individual who received a
$200 Hancock reﬁmﬂ for 1997, because of such refund.

Issue 4

The fourth issue set forth in the Statement of Issues is whether the assessment
process followed by the IAD [the Commission’s internal accounting department] and
Commission, as described on Exhibit A to the Stipulation of Facts and Statement of
Issues Presented, is in compliance with Section 386.370 RSMo. Supp. 1997. Trigen
submits that this issue is distinct from the issues involving Article X, and respectfully
submits that the answer is that the process followed is not in compliance with Section
386.370. This is because Section 386.370(2) RSMo. Supp. 1997, broken into its
components, provides as follows:

{a) The commission shall allocate to each such group of public utilities
the estimated expenses directly attributable to the regulation of such group
and

(b) an amount equal to such proportion of the estimated expenses not
directly attributable to any group as the gross intrastate operating revenues
of such group during the preceding calendar year bears to the total gross
intrastate operating revenues of all public utilities subject to the
jurisdiction of the commission, as aforesaid, during such calendar year.



{c) The commission shall then assess the amount so allocated to each

group of public utilities, subject to reduction as herein provided, to the

public utilities in such group in proportion to their respective gross

intrastate operating revenues during the preceding calendar year. . . .

Section 386.370(2) RSMo. Supp. 1997 (emphasis added). As used in the context above,
the word “then” is defined by The American Heritage Dictionary (Second College
Edition, Houghton Mifflin Company) as “next in time, spacé, or order; immediately
afterward.” As seen from the foregoing, afier completing steps (a) and (b}, the
Commission is to proceed to immediately make assessments as provided in step {c).

However, a review of Exhibit A reveals that this statutorily-required process was
not followed; instead, an additional unauthorized step (or steps) was inserted between the
statutorily-required steps (b) and (¢). Specifically, a five-year average assessment
percentage was developed based on the cost allocations for each utility group. The
allocations to each group of public utilitics were then based on this five-year average.
This caused the process to not be in compliance with Section 386.370(2) RSMo. Supp.
1997, and in the case of the heating group to which Trigen belongs, resulted in a group
allocation of $29,554 rather than $20,917 when done according to the statutorily-required
process (according to the internal accounting department’s calculations), of which Trigen
was assessed 56.87%.

WHEREFORE, for all of the foregoing reasons, Trigen respectfully requests that
the Commission issue a new supplemental order consistent with the evidence presented
and the applicable law, i.e., excluding Article X transfers from the calculation of the
public utility assessments and properly allocating amounts to each group of public

utilities pursuant to Section 386.370(2) RSMo. Supp. 1997 as discussed herein.



Respectfully submitted,
A7

¥lissouri Bar No. 33825

Stewart & Keevil, L.1..C.

1001 Cherry Street, Suite 302

Columbia, Missouri 65201

(573) 499-0635

(573) 499-0638 (fax)

ATTORNEY FOR TRIGEN- KANSAS
CITY ENERGY CORPORATION

CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing pleading was delivered by first-class
mail, or hand-delivery, to counsel for parties of record on this 6th day of October, 1998.




theca | therapeutics

CyHNO;,, obtained from opium. |Gx. Thébai, Thebes +
-INE.

the:ca (the'ks) 1, pl. -cae (-5, -k&'). A case, covering, of
sheath. as the spore case of a moss capsule or the outer
covenng of the pupa of certain insects, [NLat. < Lat., case <
Gk. théke] —the’cal {-kal) adj.

the-cate (th#Xxat') adf, Having a theca; encased or sheathed.
thee (thd} pren. Archaic. The objective case of theu. 1, Used:
a. As the direct object of a verb. b. As the indirect object of
a verb. . As the object of a preposition. 2. Used in the
nominative as well as the objective case, esp. by members of
the Sotiety of Friends.

thee-dln {the’lin) n. Estrone. [Gk. théfus, female + -1n.}

thee-lol (th&lal’, -161) a. Estriol. [THEEL(IN} + -0L.]

theft (théit) n. 1. The act or an instance of stealing; larceny.
2. Obs. That which is stolen. [ME < OF &efd]

thelr (thir) pron. The possessive form of they. 1. Used at-
tributively 1o indicate possession or the agent or recipient of
an aclion: their house, pursuing rheir tasks; suffered their first
defear. 2, Infermal His, hers, or its: Does everyene have their
books? —See Usage note al everyone. [ME < ON eira.]

thelrs {thirz) pron. (used with a sing. or pi. verb). 1, That or
those belonging 1o them: The choice ought to be theirs. Mine
is here, and theirs are on the rable. 2. Informal His or hers:
brought his skis and expected everybody else 1o bring theirs.
[ME < their, their.]

theslsm (th&Tz’om) n. Belief in the existence of a god or
gods, esp. belief in 8 personal God as creator and ruler of
the world. —the'lst n, —theds'lic, the-ls’ti-cal adj. —the-ls'-
U-calHy adv.

them (th&m, tham} pron. The objective case of they. Used:
a. As the direct object of a verb: She cccompanied them.
b, As the indirect object of a verh: He offered them a new
conzracy, €. As the object of a preposition: It was ruined by
them. —See Usage notes at be, everyone, and 1. [ME, partly
< QN deim, and partly < OF dem.]

the-matlc (thi-mitik} adi. 1. Of, constituting, or relating to
a theme. 2. Ling, Constituting the theme or stem of a word.
[f‘:: thematikos < thema, themat-, theme.] —thermat'bcalty

aav.

theme (th&m) n. 1. A 1opic of discourse or discussion. 2. An
idea. point of view, or perception ¢mbodied and expanded
upon in a work of art; an underlying or essential subject of
arlisfic representation. 3. A short composition assigned to a
student as a writing exercise. 4. Mus. A principal melody in
a musical composition. 5. Ling. A siem. [ME < Lat. thema <
Gk., proposition < rithenai, 10 place.)

theme song 2. 1. A melody or song played throughout a
dramatic performance and often intended to convey a
mood. 2. A song that is identified with a performer, group,
or radio or television program; signature.

them-selves (thém-sélvz’, tham-} pren. 1. Those ones identi-
cal with them. Used: a, Reflexively as the direct or indirect
object of a verb or the object of a preposition: prepared
themselves for baitle; gave themselves plenty of rime; were left
by themselves. b. For emphasis; they thenseles were af-
j{::red. 2. Their normal or healthy condition or state: The
members of the cast were themselves again after the erisis
passed. —See Usage note at myself.

then (rhén) adv. 1. At that time in the past: [ was younger
then. 2. Next in time, space, or Order; immediately after-
ward: J watched the late movie and then went to bed, 3. Used
after but 16 make noticeable or 10 balance a preceding state-
ment: lost the election, but then never really expected to win.
4. In that case; accordingly: {f you're late. then you'd berter
go now. 5. In addition; moreover; besides: then there’s the
excise tax {o pay. 6. As it appears:. The case, then, is closed.
7. Consequently: If x equals 3 and p squaly 2, then x plus y
equals 5. —n. A particular lime or moment: Urtit then let’s
remain here. —adj. Being so at that time: the then headmis-
fress. —=ldiom. and then some. With considerably more in
additit]m: Il 1ake all his skill and then some. [ME < OE
Jenne.

the-nar (th&’nir) n. The fleshy mass on the palm of the hand
at the base of the thumb. —adj. Of, pertaining 10, or related
to the thenar, [Gk ]

thence (théns, théns) gdv. 1. From that place; from there.
2. From that time; thenceforth. 3. From that circumstance
or source; therefrom. [ME thanner < thanre, from there <
OE Janon.)

thence-forth (théns-farth’, -f5rth’, théns-) odv. From that
time forward; thereafter.

thencedor-ward (th2ns-for'ward, théns-) also thenceor
wards (-wordz) adv. 1. Thenceforth. 2. From that time or
place onward.

theo- or the— pref. God: theomorphism. [Gk. theas god.)

the*o-bro-mine (th2'3-br0'mén’) n. A bitter, colorless alka-
loid, CH;N,O,, that occurs in chocolate products, is de-
rived principally from the cacao bean, and is used as a
diuretic and a nerve stimulant. [NLat. Theobroma, genus of
trees {Gk. theos, god + broma, food) + -INE.}

the-o-cen-tric (th2'3-sén’'trik) ady. Centering on God as the
prime concern: a theocentric cosmolegy.

the-oc-ra-cy (thé-3k'ra-s&) n., pl. <les. 1. Government by a
god regarded as the ruling power or by prests or officials

-

clatming divine sanction 3.
racy. [Gk. theokraria : theos, '205‘20‘ Overned by o
the-0-Crat (Ih&-krdt) n. 1. A ryler of 20 % <Chacy ji
liever in theocracy. —the'o-crarg E 1h,
—m;r;-era;’li]eet:;g adér). > the
the-od l'cy (th2-6d%-58) 2, p¢ o, .
justice in the face of the c,jfm,;'é:;‘[ ‘:ﬁ‘i‘mduu i
work by Gottiried Wilhelm von Leibni - [Atter
theos, g0d + Gk diké. order, right | = 0%~ 1716) ; g
the-od olite (the-ad’s-1it") n A Suﬁ:yi . Sy
to measure horizontal and verucat aﬂglensg Dstrumyeny
scope that can move in horizonta) ang mn’”“h 4 Im.:
unknown.} —llt:e-od'u-llﬂc ad), ical Phnqm
the-og-o-ny (1h&-5g's-n€) n, i - L
ofgn a.ndygcnealggy of) the ‘;od:l:b“‘a TeCilation of L
poetry. [Gk. theagonia : theos, god + ‘x-an: n %*
o-gon‘ic {-3-gon'ik) adj. —the-og'amniat n % -RODY.] g,
the-ofo-gi-an (the's>-18"jon) n. A specialist j 1y
nz)e[-o'!ag'l'cal (the’a-10)T-k2l} also lhe-o-i;g-lc( 5
or pertamung to a \heoio: e -
—mr’o-iolg'l-cal-lgy adv. By ar religious o
the-ol-o-gize (thé-0l'3-j1z") v. -gizea, LA
To make theological in )rom;qo; sigﬁ%‘é;:' -,
us‘pw'ﬂate ab%uel_o ; eolo}sx —the-ologire n - 7 Te
a-ology {1 "3-18) n., pl gles. 1, ; ..
ture of Goc(l and r:-l,jgiousplru-?h; ralio?ﬁ ;“d-'!'dibl-.
ligious questions, esp. those posed by an ory q inly »
community. 2. An organized, often formalized
opinions concerning God and man's relationship tg g
3. A course of specialized religious study usuall .’: M
or seminary, [ME theologie < OFr. < Lay, f-’lm;pgm (%
ur‘hms. god ; -!(zgia. A!ogil Y
e-om a-chy (the-om's-k&) n, pl -chies. 51 ’
among gor.is?r as in the Homeric poems, iGE_I?k o M
theos, god + makhia, lighting < makhé, battle . :
the-o'morphism (th&'d-mbr'fiz’am) n, The 4 - .
conception of man as having the form of a s;‘h_mﬂ
marphic edj .
the-oph-a-ny (thé-5{'>-né) n., p/ -niss. An a :
od to 2 man; divine manifestation, [Med. 130 theophans o
Gk. theophaneia : Gk. theos, god + Gk, phainein, mh_l
the—opha:lil-llne (the-0["3-Iin, th&'d-['&n’y o A colorless oy
talline alkaloid, C;HyN4Q,.H;0, derived from tes leaver aad
also made synthetically, used as a divretic and canfise
stimulant. [THEG(BROMINE) + PHYLL(Q)- + -INE)
the-orbo (thz-0r'bd) n., pl. -bos. A 17th-century Juie ha
two sets of strings and an S-shaped neck with two sets
1'5' qnebasct above and somewhat o the side of the other.
tal. tiorba.
the-prem (!]he’:r-:m, hiram) n. 1. An idea chat is demos-
strably true or is assumed 1o be s0. 2. Marh. 8. A pﬁm
tion that is provable on the basis of explicit assump!
b. A proven proposition, [LLat. theorema < Gk. thedrdma <
thedrein, to look at < thedros, spectalor. —see THEORY.)
the-o-ret--cal (th&'a-rétT-kal) also the-a-ret-fc (-] af.
1. Of pertaining to, or bascd on theory. 2. Restricied &
theory; lacking verification or practical application: the
retical physics. 3. Given to theorizing; speculative. [Llat
theoreticus < G, thegretikos, contemplative < rhedréros, ob
scrvabl:;v thedrein, 1o look at. —see THEOREM,) —the'o-ef-
i=catly A
the-o-te-ti-cian (tha'ar-a-tish'an) 2 A person who formu-
lates, studics, or is expert in the theory of a science 0F &L
the-o-retrics (Ih&'s-rEtks) n. (used with a sing. verb) The
theoretical part of a science or arl; principles.
the-g-rist (th&arist) n. A theoretician.
the-o-rize (tha'a-riz’) infr.v. -rized, -rizing, -rzres. 1.70 lo~
mulate or analyze theories. 2. To analyze by means |
ory. 3. To speculate, —the‘c-ri-za’tion 1. —the'oriz® A
thero-y (th&s-12, thir) n, pl -ries. 1. 8. Systematically or
ganized knowledge applicable in 2 relatively wide ved i
circumstances, esp. a system of assumptions, acceph .P“:
ciiics. and rules of procedure devised 1o analyze, P";dd"‘;‘ d
otherwise explain the nature or behavior of a speall diotir
phenomena, b. Such knowledge or such a system CHE"
guished from experiment or practice. 2. Absiract mlslf;’:i
speculation. 3. An assumption or guess based on RIS
information or knowledge. [LLat. theoria < GL. thedria
théoros, :pectator < réeasma;'; to observe.]
theary of games n. Game theory. .. H
the-os-orphy (thé-Gs'a-&) r, pi. -phies. ‘;R.‘*‘S:"i:’,fg
losophy or speculation based on mystical insigh X
nature of God and divine teachings. 2. Ofted Than P
The doctrines and beliefs of a modern rcllm0'-15&““”’“ﬂ
Theosophical Society, incorporating aspects 0f G ek
and Brahmanism. [Med. Lat. theosophia < LGE. 5Pt -
god + Gk. suphia, wisdom.| —the'o-sonhic (250 Loy
o-soph'cal odi. —the'ossephl-cat-ly adv. —thew

n. p'l‘u‘d
thera-peurtic  (théra-pycortk) also ther¥Ph iy
(-ti-kal) adj. 1, Having healing of curative Pﬁ"“"m
pertaining 1o therapeutics. {Gk. therapewsikos < twm‘hﬂ‘- -
one who administers < therapeuein < theraps B

$&¢ THERAPY | —ther a-pouti-caldy g itk @ fing wrd)
thera-peustics (thar's.pyco'tiks) a. (used wib -4

The medical treatment of disease, —therapeu™
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