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TRIGEN-KANSAS CITY ENERGY CORPORATION
MEMORANDUM OF LAW

COMES NOW Trigen-Kansas City Energy Corporation ("Trigen"), and

respectfully submits this Memorandum of Law pursuant to the Commission's Order

Regarding Procedural Schedule, issued on September 23, 1998 ("Order") .

In its Order, the Commission directed the parties to address whether a utility

assessment paid to the Commission constitutes a tax, excise, custom, duty or other source

of income which the State receives into its treasury in a given fiscal year . This language

appears to be taken from previous Missouri Supreme Court cases addressing the

definition ofthe term "total state revenues" in the context ofMo. Const . art . X; see, e.g.,

Buechner v. Bond, 650 S.W.2d 611 (Mo. banc 1983) . Trigen respectfully submits that

the Commission's Order failed to include an important qualification on the foregoing

language ; namely, that the taxes, excises, customs, duties, and other sources of income be

received into the treasury "for public use" . (emphasis added) Id. at 613 ; see also, Kelly

v . Hanson, 959 SW.2d 107 (Mo . bane 1997) . Section 386.370(4) RSMo. Supp. 1997

clearly establishes that a PSC utility assessment is not for public use, but rather "shall be

devoted solely to the payment of expenditures actually incurred by the commission and

attributable to the regulation of such public utilities subject to the jurisdiction of the



commission;" furthermore, any amount remaining in the PSC fund at the end of a fiscal

year "shall not revert to the general revenue fund" but shall only be applied to "payment

of such expenditures ofthe commission in the succeeding fiscal year." Section

386.370(4) RSMo. Supp. 1997 (emphasis added) . Therefore, Trigen submits that a utility

assessment paid to the Commission does not constitute a tax, excise, custom, duty or

other source ofincome which the State receives into its treasury for public use in a given

fiscal year ; accordingly, such funds should not be considered within the definition of

"total state revenue."

The Commission's Order also requested the parties comment on the definition

and meaning of "assessment", and whether an assessment constitutes a fee or a tax within

the meaning of the Hancock Amendment. Trigen submits that the term "assessment"

must be examined not in the abstract but in the particular context in which it is used ; in

this case, a PSC utility assessment . See, Zahner v. City ofPerryville, 813 S.W.2d 855

(Mo . bane 1991) . In Zahner, the Court stated that the term " `special assessment' is

generally understood to be related either to a specific property or a specific purpose" and

went on to state that "an exaction demanded by the government for specific purposes and

not intended to be paid into the general fund to defray general public needs or

governmental expenditures is not a tax." This describes the utility assessments at issue in

the instant case, as they are to be "devoted solely to the payment ofexpenditures actually

incurred by the commission and attributable to the regulation of such public utilities ."

Section 386.370(4) RSMo . Supp. 1997 . Therefore, the utility assessments at issue in the

instant case do not constitute a fee or tax within the Hancock Amendment.



The Commission's Order also requested the parties address whether the utility

assessments may be transferred from the PSC fund, assuming that they fall within the

limitations of the Hancock Amendment. It should first be noted that this is an almost

untenable hypothetical, given the analysis set forth above that utility assessments do not

fall within the Hancock Amendment. However, assuming that they do, Section

386.370(4) RSMo. Supp. 1997, quoted above, indicates that they are not subject to

transfer.

Issue 1

Turning to the Statement ofIssues Presented set forth in the Stipulation of Facts

and Statement of Issues Presented filed herein by the parties, issue number one asks

whether the Article X transfers from the Public Service Commission Fund to the General

Revenues Fund for fiscal years 1995, 1996 and 1997 are authorized by law. Trigen

respectfully submits that they are not . As discussed above, PSC utility assessments

should not be considered within the definition of "total state revenue" in the context of

Mo. Const. art . X. As also discussed above, Section 386.370 RSMo. Supp. 1997 states

that the Public Service Commission Fund "shall be devoted solely to the payment of

expenditures actually incurred by the commission and attributable to the regulation of

such public utilities subject to the jurisdiction ofthe commission" and that "any amount

remaining in such special fund or its successor fund at the end ofany fiscal year shall not

revert to the general revenue fund, but shall be applicable by appropriation of the general

assembly to the payment of such expenditures of the commission in the succeeding fiscal

year and shall be applied by the commission to the reduction of the amount to be assessed



to such public utilities in such succeeding fiscal year." Therefore, the transfers are not

authorized by law .

Issue 2

The second issue set forth in the Statement of Issues is whether the Article X

transfers represent expenses to be incurred by the Commission that are reasonably

attributable to the regulation ofpublic utilities . Trigen submits that the obvious answer to

this question is that they are not . The transfers were to fund the refunds under Mo . Const .

art . X, Section 18, not for the regulation ofpublic utilities . Furthermore, the Missouri

Supreme Court has held that the refund "commanded by Section 18(b) is a penalty

imposed on the government for collecting too much revenue." Missouriansfor Tax

Justice Education Project v. Holden, 959 S.W.2d 100 (Mo. banc 1997) . As a penalty

imposed on government for collecting too much revenue, the transfers to fund the refunds

obviously do not represent expenses to be incurred by the Commission reasonably

attributable to the regulation of public utilities .

Issue 3

Issue number three in the Statement of Issues asks whether the Commission may

recover Article X transfers from the Public Service Commission Fund to the General

Revenues Fund in the calculation ofpublic utility assessments . Section 386.370 RSMo.

Supp. 1997 clearly provides that only expenses to be incurred by the Commission

"reasonably attributable to the regulation of public utilities" are to be included in the

calculation of public utility assessments ; as discussed above, the Article X transfers do

not represent expenses to be incurred by the Commission reasonably attributable to the

regulation of public utilities . Therefore, the answer to issue number three is "no" .



Furthermore, even assuming for the sake ofargument that the assessments are properly

included in the definition of "total state revenues" for purposes ofthe Hancock

Amendment and that the transfers themselves were authorized, allowing recovery ofsuch

transfers in the calculation ofpublic utility assessments flies in the face ofthe purpose

behind the Hancock Amendment, i.e ., to refund excess revenues and to penalize the

government for collecting too much revenue and "to rein in increases in governmental

revenue and expenditures." See, e.g., Missouriansfor Tax Justice Education Project v.

Holden, 959 S.W.2d 100 (Mo. banc 1997) . To allow recovery of such transfers would be

tantamount to increasing the tax burden by $200 in 1998 on an individual who received a

$200 Hancock refund for 1997, because of such refund .

Issue 4

The fourth issue set forth in the Statement ofIssues is whether the assessment

process followed by the IAD [the Commission's internal accounting department] and

Commission, as described on Exhibit A to the Stipulation of Facts and Statement of

Issues Presented, is in compliance with Section 386.370 RSMo. Supp. 1997 . Trigen

submits that this issue is distinct from the issues involving Article X, and respectfully

submits that the answer is that the process followed is not in compliance with Section

386.370 . This is because Section 386.370(2) RSMo. Supp. 1997, broken into its

components, provides as follows :

(a) The commission shall allocate to each such group of public utilities
the estimated expenses directly attributable to the regulation of such group
and
(b) an amount equal to such proportion of the estimated expenses not
directly attributable to any group as the gross intrastate operating revenues
ofsuch group during the preceding calendar year bears to the total gross
intrastate operating revenues of all public utilities subject to the
jurisdiction of the commission, as aforesaid, during such calendar year .



(c) The commission shall then assess the amount so allocated to each
group of public utilities, subject to reduction as herein provided, to the
public utilities in such group in proportion to their respective gross
intrastate operating revenues during the preceding calendar year . . . .

Section 386.370(2) RSMo . Supp. 1997 (emphasis added) . As used in the context above,

the word "then" is defined by The American Heritage Dictionary (Second College

Edition, Houghton Mifflin Company) as "next in time, space, or order ; immediately

afterward." As seen from the foregoing, after completing steps (a) and (b), the

Commission is to proceed to immediately make assessments as provided in step (c) .

However, a review ofExhibit A reveals that this statutorily-required process was

not followed ; instead, an additional unauthorized step (or steps) was inserted between the

statutorily-required steps (b) and (c) . Specifically, a five-year average assessment

percentage was developed based on the cost allocations for each utility group. The

allocations to each group of public utilities were then based on this five-year average .

This caused the process to not be in compliance with Section 386.370(2) RSMo . Supp .

1997, and in the case of the heating group to which Trigen belongs, resulted in a group

allocation of $29,554 rather than $20,917 when done according to the statutorily-required

process (according to the internal accounting department's calculations), of which Trigen

was assessed 56.87%.

WHEREFORE, for all of the foregoing reasons, Trigen respectfully requests that

the Commission issue a new supplemental order consistent with the evidence presented

and the applicable law, i.e., excluding Article X transfers from the calculation ofthe

public utility assessments and properly allocating amounts to each group ofpublic

utilities pursuant to Section 386.370(2) RSMo. Supp. 1997 as discussed herein.



Respectfully submitted,

Keevil
issouri Bar No. 33825

Stewart & Keevil, L.L.C .
1001 Cherry Street, Suite 302
Columbia, Missouri 65201
(573) 499-0635
(573) 499-0638 (fax)
ATTORNEY FOR TRIGEN-KANSAS
CITY ENERGY CORPORATION

CERTIFICATE OF SERVICE

I hereby certify that a copy ofthe foregoing pleading was delivered by first-class
mail, or hand-delivery, to counsel for parties of record on this 6th day of October� 1998 .



theca I therapeutics
Ci,H,,NO,, obtained from opium . IGk . Thebai, Thebes i
INE]

theca (the'ke) a, pl. -cove (-se' . At') A case, covering[, or
sheath, s the 'Pore ass of a moss capsule or the mr,
covenng of the pupa of cerium insects . [NLat . < 1-aL case <
Gk, duke] -Ihe'cal (-kal) ad,

me-costs, (thekat') adj. Having a theca ; encased or sheathed -
BTee (rht)pran . Archaic The objective case of their . 1 . Used.
a . As the direct object of a verb. b. As the indirect object of

verb .

	

e . As the object of a preposition .

	

2 . Used in the
nominative as well as the objective case, esp . b y members of
the Society of Friends .

tfreedln (thellm) n. Etrone . (Gk . rfielus, female + -m .l
thee"IOI (the96f, -I61') n. EInol . ITHEEL(IN) + -OL]
matt (theft) n. 1 . The act or an instance of stealing; larceny .
2 .Oba. That which is stolen . ]ME < OE ?iefd)

their (thin) pron . The possessive form of they . t . Used at-
tributively to indicate possession or the agent or recipient of
an action : 'be"h-1. puimfng'heir ranks; s(fared'A,Ofrrsr
defeat. 2 . Informal His, bets, or its : Does everyone have their
books? -Sec Usage note at avaryone. [ME < ON era.]

theirs (th'erz) prop . (used with a sing, or pl. verb). 1 . Thai or
those belonging to them : The choice ought to be theirs. Mine
u here, and theirs are o n the table. 2. Informal His or hers :
brought his skis and especled eserylevy she to bring eyeirs.
[ME < their, their.]
theism (thtTiam) a. Belief in the existence of a god or
gods, esp . belief in a personal God as creator anal ruler of
the world . -the'lel n. -tha ni-im . the-la'a-cal adj. -theia'-
a-all+y ad,,
them (them, sham) pron . The objective case of they. Used:
a . As the direct object of a verb'. She accompanied them .
b. As the indirect abject of a verb : He offered them a new
commuter e . As the object of a preposition : It was ruined by
them. -See Usage notes at be, evaryowa, and L ]ME, Initially
< ON deim, and partly < OE &m.]
themaMi, (thi-mAtgk) adj. 1 . Of, constituting, or relating to
a theme. 2 . Gng Constituting the theme or stem of a word .
IGk . fhemoukos < (hema, themat-, theme.]-Ir,a-marltamy
adv.
theme(them) n. 1, A topic of discourse or discussion . 2, An
idea

.
, point of slew, or perception embodied and expanded

upon m a work of ecru an underlying or essential subject of

student
representation . 3 . A 'lion composition assigned to

uen t as a writing exercise . g. . Mm. A pnncipal melody in
a musical composition . 5 . iJng. A stem . ]ME < Irt. demo <
Gk., proposition < drhenal to place.)
Maine song n . 1, A melody or song played throughout a
dramatic performance and often intended to convey a
mood . 2. A song that is identified with performer, group,
or radio or television program ; signature.
B,am"selye

he.,

	

a .

	

tham-)pons 1 . Those ones identi-
cal with t hem . Used : a . Reflexive)y as the direct or indirect
object of a verb or the object of a preposition :

prepared

derrh elvesforbaste; gave themselves plenty offiese, were left
by tbe»rrefves. b, For emphasis

:
they themselves e a/

jeered 2. Their normal or healthy condition or state : The
members of the sins were themselves again after the cruu
parsed -See Usage note at myself.
Men (roan) adv. 1, At that time m the past :

	

was younger
round 2 . Next in time, span, of order ; immediately Uter-
ward : l watched

'he late movie and ton .1 11End 3, Used
imatafter but to mane noticeable or to balance a preceded, state-
menelint the ;accord but then never really expected m win.
<. In that case : accordingly- Ifyou're late, then you'd barer
go now, 5. In addition; moreover ; besides : then

	

is
b closed

the
e sax ro pay. 8 . As h appws'. The nine, then,

	

rimed
7 . Consequently : Ifs equab 3 rod y equaft 2,, dn , plruy
equals 5. -n. A particular lime or moment : Until then let's
remain here. -ad . Being so at that time : the then headmis-
tress. -Idiom, and men some, With considerably more m
addition: It%1 take all his skill and then same. [ME < OE
iknne.I

thenar (thenar) n. The fleshy mass on the palm of she hand
at the base of the thumb . -ado. Of, perminmg to, or related
to the thenar. [Gk .]

thence (thins, (hens) adv. 1 . Foam that place; from there .
2. From that time ; thenceforth . 3. From that drcun,stanm
or source; therefrom . [ME fhannee < thanne, from there <
OE dman .)
thenceforth ((hens-fOrth', -forth', Ihtns-) adv. From that
time forward; thereafter .
thenceforward ('hens-forward, thins-) also thence-for
wards (-wsrdz) ado. 1 . Thenceforth. 2. From that time or
place onward .

then- or the- pref. God : dromorphism . jGk, them god .)
theo" bro "mine (the'&bM'mtit) a. A bitter, colorless alka-
loid, CjH,N,O,, that occurs in chocolate products, is do-
rived principally from the wean bean, and is used as a
diuretic and a nerve stimmlant . [NLat. Theobromq genus of
Ira' (Ok . them, god + brdma food) + -live.)

Bte "o~n1rie (the'b-stn'trik) adj. Centering on God as the
prime concern : a throc,aM, cosmolagv .
theopara-ey (tot-6k'rase) n., pI <laa, 1 . Government by a
god regarded as the rating power, or by priests or officials

deimlng divine sennion 2 q. .
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sro ICrk .theokraria : rheos, gW +
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Theology or rehpOf�

	

" K-a'o-ipp7-erl " ly adv.
the-ol-o "glie(the-61'ayfz') v ylzed 9lxi _. ,rq,
To mate thwlogical in form or og,uficana _(saspeculate about theology. -thsoeoylays uthe"ol" o "gy (the-GI'>-j1) n., pl yles . 1, The study of td rlure of God and religious truth ; rational mra
hgious questions, esp . those posed b feey son orgaaior

	

,ele- pcommunity . 2 . An organised, often tonnalirad

	

ddopimons concession

	

rd and man's relationship b3. A course of s ecialvsd religious study ustaBy at aor seminary . IhPE rheologie < OFr . < 4L theo~agle e(hens, god + -to 0, -logy .
the-cam"a "chy (thbbm'ake) n ., pl +echoes Suds or Il,iyamong gods, as in the Homeric poems, lGk . t
them, god + makhin, filhting < amkhe, baule,l

	

'
the-o"morphlsm (the'6-m6rrWam) n . The deqea~ aconception of man as having the form or a god -Mamoronic adj .
ahge"Oph"a-ny (tot-Grand) n., pl -olos An appearmal if srd to a man ; divine manifestation. ]Mod . Lot dmpl aye

Gk . rheophanera : Gk, 'hem, god + Gk, phalneiN Is 414oa4
theoph " yl-line (the-ara-Bn, thYbfffen') n A culorka')a
talline aloid,C,HIN,O,.H,O,derivedfrom toleamae6
also made synthetically, used as a diuretic and ranges
stimulant . (1rsamBROM,NE) + P"LL(O)- + -oaf

th

	

~a
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pl. -bos.A17th-centurylu
tea7two sets of strings and on Sshaped neck with two lea

pegs, one set above and somewhat to the side of the Offer,
fHal

,
riorba .]

the "o"sem Rhea-am, thfram) n. ? .A . idea than is design,
strably true or is assumed to be so . 2 . Mars a. A

p dmalion that is provable on the Oasis of expfdt M=P
b . A proven proposition . ILLat . rheorema < Gk . distant x
dedrein, to look at < dedras, spec

thero "reti c
later. -see meaty,]

thero-ret" I " cal (th8a-rtt TAal) also

	

ero "retic (-=art
1 . Of, pertain

ki
ing to, m based on theory. 2. Restricted b

theory ; lacng verification or practical application : Ow
refical physics . 3 . Given to theorising ; speculative . [tin
rheorNtcau < Gk . de3aFnkas, contemplative <'hedraaL ob
servable < dedreln, to look at. -see THEOREM .) -aw'oTy"
hcaf " ly adv.
theo-re " t)-don (lhe'or-a-k'h'an) n. A person who fares,
lates, studies, or is expert in the theory of a science w 41a

the-o" ret-hn, (lot's-ritUs) n. (used with a sin, srrby 71141
theoretical

	

an of a science or art; principles.
the " o-rlst (tear-Isp n. A thcoretician.
theorize (the'arfi) imr.v . -dz".-dn "Iny, dz.as, 1 . To For,
mulate or analyze theories. 2 . To analyze by meam of the
ory. 3 . To s aulatc. -aiia"d" zallma a. -thirdrw a
the-op (theQ*-ri, thin) n ., pl. -ties, 1 . e . Systematically or,

Sustained knowledge applicable in a relatively wide
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M.01

circumstances, esp . a system of assumptions, acapted,plm "
civles, and rules of procedure devised to analyze, Predat or

atAerwim explain the nature or behavior of a spmRed net of
phenomena, b . Such knowledge or such a system dada

Stashed from experiment or practice. 2. Abstract ressalaN:
speculation . 3 . An assumption or gum based cn Blmld
information or knowledge. [Llrt. theorin < Gk.rhe"
theoms, spectator < themthm, to observe .]
theory of games n. Game theory.
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losuphy or speculation baud on mystical insight into me

nature of God and divine teachings . 2 Often 7naaseda'

The doctrines and beliefs of a modem religious mot IM
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and Brahmanism. [Mad. tat . rhemophia < LGk . : G1. da+a
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