STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 25th day of May, 2004.

Director of the Manufactured Housing and
)

Modular Units Program of the Public Service
)

Commission,





)








)






Complainant,
)








)

v.






)
Case No. MC-2004-0079








)

Amega Sales, Inc., 




)








)






Respondent,
)

ORDER REGARDING MOTION FOR ISSUANCE OF SUBPOENA

On May 19, 2004, the Director of the Manufactured Housing and Modular Units Program of the Public Service Commission filed a Motion for Issuance of Subpoenas Fewer than Twenty Day Before Hearing.  Commission rule 4 CSR 240‑2.100(2) states that except for a showing of good cause, a subpoena shall not be issued fewer than 20 days before a hearing.

Staff requests that the Commission issue subpoenas to Don and Terri Higginbotham, the purchasers of the home that is the subject of Staff’s complaint, requiring them to appear and testify on June 2, 2004.  Staff’s request is within 20 days of the hearing.  Under 4 CSR 240‑2.100(2), Staff must therefore show good cause for requesting the issuance of a subpoena within 20 days of the hearing.  In its motion, Staff states that good cause exists because “[I]t was not possible for the Staff to request, or for the Commission to issue, a subpoena more than 20 days before the hearing.  The testimony of the named person is essential to the determination of the issues.”

On May 21, 2004, Amega Sales filed an objection to Staff’s motion.  Amega argues that this complaint was filed on August 5, 2003 and that Mr. and Mrs. Higginbotham and their home are mentioned therein.  Amega argues that the Staff has known from the outset of this case “that the Higginbothams are necessary witnesses and that their manufactured home is the subject of this action.”  Amega questions Staff’s assertion that it was not possible for Staff to have made its request more than 20 days before the hearing.

The Commission finds that Staff’s assertion that it was impossible to have requested a subpoena more than 20 days before the hearing is not plausible.  The Commission set this matter for an evidentiary hearing in March of 2004.  Although the date of the hearing has been continued from time to time, the parties to this matter remained aware that the evidentiary hearing had not been canceled.  However, the Commission interprets “good cause” to encompass more than a party’s ability to make a timely request for the issuance of a subpoena.  The Commission might also consider whether justice would be served by the witnesses’ presence at the evidentiary hearing.  The Commission finds that the Higginbothams’ presence at the evidentiary hearing will better enable the Commission to fully evaluate the matter before it.  The Commission will therefore grant Staff’s motion.

IT IS THEREFORE ORDERED:
1. That the Motion for Issuance of Subpoenas Fewer than Twenty Days Before Hearing, filed by the Director of the Manufactured Housing and Modular Units Program of the Public Service Commission, is granted.

2. That this order shall become effective on May 25, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )
Gaw, Ch., Murray, Clayton,

Davis, and Appling, CC., concur.

Jones, Regulatory Law Judge
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