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In the Matter of the Application of Unton Electric ) e Com rgb/ic
Company for an Order Authorizing: (1) Certain ) 'Ssion
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Service Company; and {3) In Connection )

Therewith, Certain Other Related Transactions )

MOTION OF UNION ELECTRIC COMPANY
FOR RECONSIDERATION OF THE COMMISSION’S ORDER
GRANTING IN PART THE MOTION TO COMPEL

Union Electric Company, d/b/a AmerenUE (“UE”) respectfully requests the
Commission to reconsider its Order, 1ssued on October 31, 2000 and to become effective
on November 3, 2000, granting in part the motion of the Commission’s Staff (“Staff”) to
compel discovery. Specifically, in that Order the Commission directed UE to answer 16
Data Requests to which UE had served written objections longer than 10 days after
receipt of the Requests. The Commission issued this Order without the benefit of any
response from UE to the Staff’s Motion to Compel that would have addressed both the
legal bases for our objections to these Data Requests and the practical irrelevance or
redundancy of the Requests. Most importantly, by acting before receiving such a
response, the Commission was unaware of the procedural ambiguity — whether the
normal discovery procedure even applies in the operation of the EARP — that was both
the essential issue the parties wished the Commission to clarify, but, in the absence of
such a clarification, was the reason UE sought to express its concerns with the process,
rather than file timely objections to discrete data requests according to a procedure that

we do not believe applies in this context.




In brief, these Data Requests are unlawful in the context of the operation of the
experimental alternative regulation plan (“EARP”) because they far exceed what is
contemplated by the disclosure and discovery mechanism created by the EARP (which is
distinct from normal discovery under the Commission’s Rules), and the information
requested by the Staff is irrelevant or unnecessary to the preparation of the
recommendation on the future of the EARP to be filed early next year. Indeed, with
respect to some of the Data Requests at tssue the Staff already has the information
requested. Finally, we respectfully submit that the Commission’s Order is particularly
unfair in that UE did not follow the usual procedure governing Data Requests because we
believe that procedure does not apply in this context. We decided to memonialize our
objections to the process being followed by the Staff in writing, but, after discussing the
matter with the Staff, agreed that the dispute should be submitted to the Commission for
its guidance on how this process under the EARP was to work. Prectpitously penalizing
UE for not following the very procedure that is in dispute, even if the Commission were
to ultimately conclude that something like that usual practice should apply, seems to us
fundamentally unfair and unjust. We set out these reasons for reconsidering the Order
more fully below:

1. At the outset, UE agrees with the Staff that this dispute concerns the proper
consiruction and operaiion of the EARP, and so is appropriately before the Commission
for resolution. The question here is whether the usual discovery process under the
Commiission’s Rules, see 4 CSR 240-2.090(2), applies in the context of the EARP. We

submit that it does not.




2. If the EARP were silent concerning the disclosure of information, the usual
discovery process might indeed govern proceedings under the EARP. But, to the
contrary, the signatories to the EARP negotiated and agreed to detailed provisions that
provide for the disclosure of a wealth of information, resulting in a level of disclosure
that they believed necessary to fulfill their obligations under the EARP, including the
filing of the recommendation on the future of the EARP. See § 7.g. Thus the question is
not whether the Staff will have the “comprehensive information” needed to make its
proposals concerning the future of the EARP, but rather what are the rules that define and
provide for the disclosure of that comprehensive information. Here, the EARP’s own
disclosure provisions define what is the “comprehensive information” needed and govern
information disclosure in lieu of the usual discovery process.

3. The first main disclosure provision of the EARP issetoutin § 7e. It
expressly requires UE to provide nine categories of reports and data, and, in a significant
departure from other discovery in proceedings under the Commission’s jurisdiction, the
EARP expressly states that “UE will not be required to develop any new reports.” § 7.e.
Consistent with this prohibition on UE developing new reports, the EARP only
recognizes and authorizes data requests once, as a “follow up” to the nine categories of
reports and data UE must provide, and no deadline is mandated for the response. See id.
None of the Data Requests that the Commission has ordered us to answer (and indeed
none that are in dispute) represents an inquiry following up on information provided by
the reports and data UE has disclosed pursuant to § 7.e.

4. The second major provision of the EARP mandating information disclosure is

§ 7.f.1v, which requires UE to prepare a “preliminary eamings report,” followed by a




“final earnings report,” for each Sharing Period. The work papers used to develop these
reports, which obviously provide an additional body of detail on the revenues, expenses,
and operations of UE, are also provided to the Staff. However no reference is made here
to data requests, or to any other procedure that would suggest the signatories
contemplated that the normal discovery process would apply to the EARP.

5. Legally, then, 1t is clear that nothing in the EARP e¢ither adopts or incorporates
the familiar data request process. Rather, the EARP establishes its own disclosure
mechanisms, which borrow the data request device (but not its procedural rules or time
limits) for a discrete purpose. Beyond the legal conclusion that none of the Data
Requests at 1ssue were made for the purpose adopted by the EARP, as a factual matter
also they serve no purpose under the operation of the EARP.

6. Data Requests 13, item 2 in 16, 25, 26, 29, 35, and 50 all seck information the
Staff already has through the work papers supporting the earnings reports and various
ledgers. The remaining Data Requests the Commission’s Order has directed us to
answer, 17-21, 23, 40, 55, and 4114, either require UE to develop new reports in
violation of the express terms of the EARP, see § 7., or have no apparent relevance to
any issue that could be addressed in the recommendations to be filed next February.

7. In our Opposition to the Staff’s Motion to Compel, now due on November 3,
we will more fully explain our legal and practical objections to the Staff’s discovery
efforts. As that filing will discuss, though we object to the scope and manner of the
Staff’s current discovery efforts, we do agree that the Staff needs a reasonably full
compilation of relevant information not only to make its February 1, 2001 filing, but also

to thoroughly consider alternatives on which the parties might agree. Accordingly, we




plan fo approach the Staff to discuss these 1ssues and hopefully fashion a workable
alternative to the course the Staff has at present chosen to follow.

For the foregoing reasons, UE respectfully urges the Commission to reconsider
and withdraw its Order of October 31, 2000 directing UE to answer certain Data

Requests.

November 2, 2000 Respectfully submitted,

AmerenUE
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