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My testimony begins with an overview of why this is a momentous case in the development of Missouri and federal regulatory law, in the implementation of Missouri regulatory policy, and for the future of UE, its customers and Missouri’s economic standing in the country.   I then address what it means to set just and reasonable rates as a matter of law and regulatory policy.  In light of these principles, I explain how the Staff’s rate proposal fails to comply with Missouri law, federal statutory law and the federal Constitution.  Next, I discuss the policy implications of Staff’s proposal and UE’s proposed Alternative Regulation Plan (Alt Reg Plan).  My principal conclusions are:

1) This is a case of national importance because of the enormity of Staff’s proposed rate adjustment and the fact that the methodologies used by Staff to support its proposed rate adjustment raise many issues of Missouri law, federal statutory law and federal constitutional law that rarely present themselves in utility rate cases.  Also, this case asks the Commission to make a sharp break with its six year old regulatory policy of using performance incentives even though they have successfully contributed to lower UE rates, increased efficiency, enhanced customer service and satisfaction, and management innovations.  Finally this case presents the Commission with a policy choice between two starkly different visions of the future for UE, its customers and Missouri itself.  As envisioned by UE, this is a Missouri with a growing, thriving, competitive wholesale electricity market served by an expanded, better integrated, less congested transmission network.  As envisioned by Staff, this is a Missouri with an electricity marketplace like that of seven years ago, before the implementation of the electric-industry-changing policies of the Energy Policy Act—a state with traditional utility monopolies experiencing little growth and no change, and a state that is not a vital player in the nation’s electricity marketplace.  As UE’s witness, Dr. Peter Fox-Penner explains in his testimony, the problem with this picture is that it just does not exist anymore.

2) I disagree fundamentally with the bulk of the legal basis for ratesetting as apparently understood by the Staff, which is set out most directly in the testimony of Staff witness Ronald Bible.  Missouri law is more comprehensive than Mr. Bible’s exposition of it, and Missouri rate proposals must also be consistent with federal statutory law and the federal Constitution.  Staff, through Mr. Bible’s direct testimony on the law and the proposals recommended by other Staff witnesses without reference to the law, evidences a misunderstanding of constitutional law as it applies to ratesetting.

3) The Commission’s obligation to elevate ratesetting to a policy-making endeavor entails choosing the ratesetting plan for each utility that will achieve superior performance at a low cost.  Staff has presented no policy analysis of its ratesetting plan.

4) Staff misleadingly characterizes UE’s earnings under the EARP as “excess”; indeed, they were no more than the earnings authorized by the Commission.   

5) Staff’s rate proposal runs afoul of Missouri law in the following ways:

· Staff has not met its burden of proof to show by competent and substantial evidence, including all facts relevant to meaningful consideration of its proposal, that its proposed rates are just and reasonable.

· Staff often relies on testimony by witnesses who have admitted they have no basis for their opinions or who have performed no analysis, or an inadequate analysis, to support their opinions.  This renders such testimony incompetent evidence.

· Staff has failed to include in its case all the facts necessary to allow meaningful consideration of Staff’s proposal.  For example, Staff has submitted no evidence on the impact changing from the EARP to its cost-of-service-based structure will have on UE, its customers, its shareholders and the public.  With respect to many of Staff’s specific proposals, including those regarding tax depreciation expense, pensions and OPEBs expense, net salvage expense, depreciation reserve expense, the appropriate rate of return on equity, revenues associated with customer growth, payroll taxes, incentive compensation costs, uncollectible expenses, employee medical costs, injuries and damages, cash working capital, jurisdictional allocations and system energy losses, Staff’s witnesses have not considered the impact their proposals would likely have on UE’s operations, including its ability to attract capital and invest in infrastructure, its stock price or its vulnerability to takeover.  Without this information the Commission cannot meaningfully consider whether Staff’s proposal is just and reasonable.

· Staff has arbitrarily excluded from its recommended revenue requirement costs that UE has incurred or accrued through normal and prudent business practices, resulting in more than a $73 million recommended deflation of UE’s annual revenue requirement.  Such costs cannot be considered for exclusion by the Commission without Staff’s providing a cogent rationale for why the practices leading to the incurrence or accrual of these costs constitute an abuse of discretion or were otherwise imprudent at the time made.

· Staff’s proposal would violate Commission rule 4 CSR 240-10.020 governing the treatment of accumulated depreciation when calculating the return component of a utility’s revenue requirement.  It also contains recommendations inconsistent with previous orders issued by the Commission, and it recommends accounting treatment of OPEBs inconsistent with the accounting treatment required by Missouri law, Section 386.315 Revised Statutes of Missouri.

For these reasons, Staff’s proposal does not produce just and reasonable rates.

6) Several of Staff’s proposed rate adjustments would violate federal law, specifically, previous rates and agreements approved by the Federal Energy Regulatory Commission (FERC), rules enacted by the IRS and pension regulations promulgated under the Employee Retirement Income Security Act (ERISA).  These include, among others, impermissibly crediting UE with revenues from FERC-regulated interstate sales, impermissibly imputing to UE revenues that FERC has not allowed UE to receive pursuant to the allocation of interchange sales under the Joint Dispatch Agreement, and disallowing costs associated with UE’s 2001 power purchase contract with AEM, which has been approved by FERC. 

7) Staff’s proposed rate adjustments would violate the federal Constitution, by their opportunistic shifting of ratesetting methodologies as described by the U.S. Supreme Court in Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989); by retroactive ratemaking; by putting an undue burden on interstate commerce in violation of the Commerce Clause; by taking UE’s property without just compensation; by depriving UE of the procedural due process guaranteed by the 14th Amendment; by impairing the obligations of contract in violation of the Contracts Clause; and by infringing on federal regulatory action in violation of the Supremacy Clause.

8) Staff’s proposal does not focus on ratesetting but rather on profit regulation.  If Staff’s proposal were to be implemented, UE’s superior performance will erode, UE’s customers’ rates will increase, UE’s ability to attract capital will decrease, and the public’s interest in a thriving electricity market served by an efficient transmission network will be compromised.

9) UE’s Alt Reg Plan is the best ratesetting plan from a public policy perspective.  UE’s six year track record of superior performance under the EARP shows that it has the management in place to successfully run a utility under performance based regulation.  Performance based regulation is the best approach to UE’s regulation given its past experience and the challenges it faces over the next three years in a demanding marketplace.  The changes proposed by UE in the Alt Reg Plan will enhance customer benefits and regulatory efficiency and thus make it desirable from a public policy perspective.  The Alt Reg Plan eliminates a number of perverse incentives associated with traditional cost of service regulation.  It also caps possible earnings for the utility.  These features add to its superiority for UE over cost of service regulation.

10) UE has prepared its own cost of service study to determine the appropriate level of UE’s Missouri electric retail rates in response to Staff’s cost of service study, which, as I have explained above, is fundamentally flawed.  Should the Commission decide not to adopt the Alt Reg Plan, UE’s cost of service will produce just and reasonable rates consistent with good public policy.
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