BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

	In the Matter of Level 3 Communications, LLC’s Petition for Arbitration Pursuant to Section 252(b) of the Communications Act of 1934, as amended by the Telecommunications Act of 1996, and the Applicable State Laws for Rates, Terms, and Conditions of Interconnection with Southwestern Bell Telephone Company, L.P., d/b/a SBC Missouri.
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LEVEL 3’S REPLY TO SBC MISSOURI’S RESPONSE TO L3’S MOTION TO EXPEDITE RESPONSES TO DATA REQUESTS


COMES NOW Level 3 Communications, LLC (“Level 3”), and replies to “SBC MISSOURI’S RESPONSE TO LEVEL 3’S MOTION TO EXPEDITE RESPONSES TO DATA REQUESTS” filed by SBC Missouri earlier today. In reply to SBC’s “Response” and in support of its Motion of January 28, 2004, Level 3 states the following:

1. 
The circumstance that warrants shortening the period for responding to Level 3’s First Set of Data Requests is the schedule in this case and immediacy of having to file rebuttal testimony a week from today (February 7, 2005) and the beginning of hearings in just over two weeks, on February 16, 2005. Responses to the Data Requests are necessary to fully prepare both rebuttal testimony and to prepare for cross-examination of SBC Missouri’s witnesses at hearing.

2. 
If Level 3 had promulgated discovery before the filing by SBC Missouri of its direct testimony in this case, that discovery would have been much, much longer and more complex than the carefully crafted and limited set of Data Requests actually served by Level 3 last Friday.
3. 
 SBC’s notion that the problems of timing in this case are “self-inflicted deadlines” of Level 3 is absurd. The actual timing problems in this case are evident from the Commission’s previous decisions restricting itself to a precise window of dates based on the Commission’s interpretation of federal law and the Commission’s sense of its “subject matter jurisdiction” and its refusal to allow parties to an arbitration to voluntarily extend the arbitration window or the end-date of the arbitration process. 
4. 
In spite of the short period of time available to conduct this arbitration, SBC insisted on not infringing on its witnesses’ holidays before the end of last year. Having had Level 3’s direct testimony in its hands for about six weeks before filing its own direct testimony on January 24, SBC’s allusions to “belated conduct” by Level 3 is simply ridiculous and self-serving.
5. 
SBC is mistaken when it says Level has “never explained why it waited until the very last day, i.e., the 160th day, to file its Missouri petition,” and this argument is totally irrelevant anyway. Level 3 did, in fact, address this red-herring argument in its December 23, 2004 “Reply to SBC Missouri’s Response Opposing Level 3’s Motion for Expedited Treatment” in this case, in paragraph numbered 9. The statutory window for filing a Petition for Arbitration, as established by federal law in the Telecommunications Act of 1996, is from the 135th day through the 160th day after SBC Missouri received Level 3’s request for negotiation. In fact, the timing of Level 3’s filing in this case was designed to allow as much time as possible for the parties to settle as many issues – if not all of them – before filing a Petition for Arbitration in Missouri. In fact, numerous issues were resolved between Level 3 and SBC after November 18 (the 135th day), including issues that were resolved just the week prior to filing the Petition in this case. Of course, every issue settled requires changes to the documents that must be filed to request arbitration. Thus, quite to the contrary of SBC’s assertions, Level 3’s timing was designed to try to save everyone as much work as possible by optimizing the window for settlement. Further, Level 3 was under no obligation to determine the timing of its filing to enhance the personal convenience of SBC’s witnesses and their holiday observances, nor could it due to the timing provisions of the Act and this Commission’s interpretation of the rigidity of those provisions.

6. 
Level 3 has absolutely no interest in, nor intent to, prevent SBC Missouri from preparing rebuttal testimony in this case, even though SBC Missouri has had Level 3’s direct testimony since December 13, 2004 for the purpose of preparing its rebuttal testimony. Level 3 resents the implication that it has any motive in the propounding of these Data Requests other than to assure the “orderly, expeditious hearing on the merits” alluded to by SBC.

7. 
To the best of counsel’s information and belief, at least one of SBC’s direct witnesses in this case – Jeannine Harris -- is new and has not been subject to discovery in the other states. Level 3 has yet to complete a review of all the SBC Missouri testimony to determine that the other witnesses have not changed or added to the testimony they filed in other proceedings. Thus, Level 3 is certainly entitled to seek discovery about those witnesses. If SBC could confirm that there is no additional or new information that SBC has not provided previously, or simply produce copies of the same material produced previously in other states, some of the discovery could be made easier.

8. 
Some of the Data Requests require only a “yes” or “no” answer.

WHEREFORE, Level 3 Communications, LLC respectfully requests the Arbitrator: (1) to direct SBC-Missouri, Respondent herein, to answer Level 3’s First Set of Data Requests in an expedited fashion, no later than Friday, February 4, 2005; (2) to direct SBC-Missouri to serve any and all objections or reasons for its inability to answer any of these data requests no later than Tuesday, February 1, 2005; and (3) schedule a conference call with counsel to discuss the Motion for Expedited Responses to Data Requests and SBC Missouri’s opposition thereto, if deemed necessary by the Arbitrator.
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ATTORNEYS FOR 

LEVEL 3 COMMUNICATIONS, LLC



	Date: January 31, 2005


CERTIFICATE OF SERVICE


I hereby certify that the undersigned has caused a complete copy of the attached document to be electronically filed and served on the Commission’s Office of General Counsel (at gencounsel@psc.mo.gov), the Office of Public Counsel (at opcservice@ded.mo.gov) and counsel for SBC (at rg1572@sbc.com), on this 31st day of January 2005.





/s/ William D. Steinmeier

William D. Steinmeier
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