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)

REPLY BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL

After review of the parties' initial briefs, the Office of the Public Counsel continues to suggest to the Missouri Public Service Commission that it reject Sprint Missouri, Inc.'s request to reclassify certain service from price cap regulated to competitive status. 

Sprint's brief, like its entire evidentiary presentation, is heavy with numbers but fails to make the necessary detailed analysis of how the presence of other providers has produced effective competition. Sprint relies upon bald recitation of the number of "authorized" (i.e. certificated) providers and the number "doing business," but does not directly translate those numbers into how those potential and present competitors exercise any discipline effect on Sprint's prices.  This discipline on the incumbent's prices is the Commission's key attribute of effective competition. (SBC Competition case TO 2001-467). 

To demonstrate effective competition, Sprint’s evidence was that the alternative providers have sought to compete with Sprint on price by offering customers lower prices. Its evidence and brief recount the comparison of Sprint prices to the competitor's prices. This is not evidence of discipline exerted on Sprint's prices Sprint admitted that its pricing plans, policies, and actions were not influenced by competitive forces.  (Tr. 61-63). Sprint's business and financial needs and plans, not the need to meet competition in these exchanges, were the driving forces for Sprint's pricing.  With this admission, Sprint negates its entire claim for effective competition.  Competition had no discipline effect on Sprint's pricing.  If anything, Sprint's "competitive response" has been to "stand pat" and even in some instances to increase prices. (See, Sprint's Exhibit 16, charting Sprint prices since it became price cap regulated.)  This "competitive reaction" raises the question: Did Sprint really want to retain those customers? 

Sprint's evidence does not make the link between the presence of a competing company and service and the effect on Sprint and its competitive response.  Competition must be shown to have some effect on the actors in the marketplace if it is to act as a substitute for regulation.  More importantly, effective competition must demonstrate some discipline effect on the incumbent provider and its pricing structure so that competition can act as a counterbalance to the incumbent's dominant position gained from its former monopoly status.

 Sprint did not meet its burden of coming forward with substantial and competent evidence on an exchange-by-exchange basis to demonstrate that its telecommunications services face that degree of competition that can be categorized as effective competition in its exchanges. In absence of this required evidence, the record does not support a finding of effective competition.  Without that finding, the PSC must deny Sprint's reclassification requests.  The Commission's duty then is to find that effective competition does not exist and to order that Sprint's services in each of its exchanges remain subject to regulation under price cap regulation. Section 392.245.5, RSMo.

Local exchange services and related access line services


  While the Commission must consider all relevant factors, it does not mean that it must give much evidentiary weight and significance to facts which have only de minimis probative value of the essential facts needed for the effective competitive analysis. While stating that it relies solely on the facilities-based competitors as the basis of its request, Sprint continues to mix into its evidence the number of prepaid resellers as support for effective competition.  Sprint's tactic is to provide numbers and percentages of customers and market share and, then make an Olympian leap of logic to boldly conclude that this is effective competition.  The connection between the numbers and the conclusion is not self-proving or self-evident.  Sprint conveniently omits discussion of the causal relationship of these numbers to Sprint's pricing decisions. How do these numbers influence Sprint's prices so that rises to level of "effective competition." Sprint did not produce any specific evidence that there was any specific impact on Sprint's prices or its pricing and product policies, strategies or plans. 

Sprint had little specific evidence upon which the PSC could reasonably review the status of competition in Sprint exchanges. Witness Staihr flatly admitted that he did not have any Missouri-specific data on wireline substitute services (Tr 166- 171) nor was he familiar with the population density of Sprint exchanges (Tr. 177-8). His testimony is of little weight since he states that his opinion is without an empirical basis, such as a specific study, but is only that of a customer. (Tr. 166-167).  He did not conduct the wireless usage study he referenced in his testimony and did not know the details of how it was conducted; he just knew the people who did the study and read it. (Tr. 166-178) He failed to provide the facts upon which he relied to make the leap from a national wireless study to offer an opinion on Missouri wireless habits. (Tr. 183-4) An expert must testify to the facts or data upon which he based his opinion for it to be considered as competent and substantial evidence. An expert's opinion must be founded upon substantial information, not mere conjecture or speculation, and there must be a rational basis for the opinion. Missouri Pipeline Co. v. Wilmes, 898 S.W.2d 682, 687 (Mo.App. E.D. 1995). This is not a technical rule of evidence, but a needed protection for the court and the jury. Rigali v. Kensington Place Homeowners' Ass'n, 103 S.W.3d 839 (Mo App. E. D. 2003).  Without this foundation, his testimony has little probative value.
Market concentration and the presence of only one facilities based competitor


Sprint's witness Staihr and Staff witness McKinnie spent considerable time and effort to try to persuade the Commission that a statistical measure used by Public Counsel witness Meisenheimer to show market concentration was irrelevant to the analysis of effective competition.  But neither witness could escape the fact that the HHI measure is a measure of market concentration and that it has been used by the Federal Communications Commission as a factor to consider in the analysis of competition in an industry or market. (Tr.173-177; 250-265).  Again, opinions offered without providing underlying facts to support the opinion. Staff witness McKinnie could not reasonably explain how the local exchange telecommunications industry was so unique that the HHI would be an inappropriate statistical tool to use to evaluate competition. (Tr. 250-265)  Public Counsel introduced FCC orders that used the HHI to analyze competition in the local telephone industry.  (Tr 316-323; 243-266; Exhibits 17, 18, 19) These orders could not be explained away.

 Looking at the record as a whole, Ms. Meisenheimer presented the HHI as one factor for the Commission to consider just as she did as part of her SBC effective competition analysis; the Commission found her analysis credible in that case. (Tr. 335-340; 346-7)  Here the HHI shows the concentrated market for telecommunication services in those local exchanges where Sprint and the other facilities-based provider have a duopoly.  A duopoly does not create effective competition.

Barriers to entry


Sprint witness Staihr reaffirmed his belief that a wireline service local exchange company is a natural monopoly.  (Tr. 177; 179-180). He has not made a study of the dispersion of customers in the rural exchanges that Sprint serves (Tr. 177-8), but recognizes that in a rural telephone market, the density of population or the investment required could be a barrier to entry. (Tr. 177-8) Staff witness McKinnie identified the high cost of entry into the market as an attribute of the telecommunications market, especially the local exchange market. (Tr.252-267). He also acknowledged population density and capital investment as possible barriers to entry (259-260)

"Statewide Services"


Sprint did not produce Missouri-specific data for these services and the nonregulated services that its claims are suitable substitutes for Sprint services. (Tr. 61-62) The Commission found the absence of Missouri-specific evidence as a major flaw in the probative evidence in the SBC Competition case.  The Commission should find that same lack of evidence fatal to persuading the Commission of the merit of Sprint's requests.

As with the local exchange and related services, Sprint did not produce any specific evidence that the competition offered by the alternative services had any specific impact on Sprint's prices or its pricing and product policies, strategies or plans. This is another fatal flaw in demonstrating effective competition for these services.

Sprint wants the Commission to transfer the outcome of the SBC competition case to the same services offered by Sprint.  This ignores the requirement of an exchange-by-exchange analysis.  There is no provision for a "statewide service" analysis in the price cap statute.  SBC's competitive status of its services lawfully must be based upon the status of competition in the SBC exchanges; that determination cannot be transferred to the evaluation of effective competition in Sprint's exchanges. Sprint must produce its own evidence to justify the reclassification and cannot rely upon the ruling in the SBC case to provide the specific evidentiary support.  Sprint did not carry its evidentiary burden on these services.

CONCLUSION


The record in this case is one where Sprint has not presented the required quality or quantum of evidence that can reasonably allow the PSC to make a finding in Sprint's favor.  Sprint's request for reclassification must fail for lack of evidence that effective competition as defined by this Commission exists in the Sprint exchanges for the Sprint services. 

The Office of the Public Counsel asks the Commission to make a finding of fact that Sprint has failed to come forward with sufficient competent and substantial evidence to demonstrate that effective competition exists for the services for which it seeks reclassification and in the designated exchanges.  The PSC should find that Sprint has failed to present evidence that competition has had any discipline effect on Sprint's prices and, therefore, the Commission cannot reasonably find that effective competition exists.  In absence of persuasive and competent and substantial evidence of effective competition, the Commission can only find that effective competition does not exist for those services in the Sprint exchanges.  Under the provisions of the price cap statute, the Commission is mandated to continue to regulate the services of Sprint as price cap regulated services.  The only exception to these findings is that the parties agree that effective competition exists for intraLATA toll services that are billed on a measured per minute basis; that service should be reclassified as competitive.
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