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OFFICE OF THE PUBLIC COUNSEL

      STATEMENT OF POSITION


The Office of the Public Counsel states its position on the issues in this case as follows:

Issue 1:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its residence core access line services (i.e., local exchange service, local operating service, directory listing, extension service, extended area service, local measured service and PBX service) offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s residence core access line services be classified as competitive?

OPC:
These services should not be reclassified in any Sprint exchanges.  Sprint's loop facilities continue to be a bottleneck facility controlled by Sprint. Sprint has not demonstrated that effective competition exists. Based on the application of the criteria for effective competition in Section 386.020 (13) RSMo, the legislative purposes of Chapter 392,RSMo set out in Section 392.185, the lack of price discipline on Sprint's prices posed by competition, the operation of CLECs in those exchanges, OPC's analysis that the market for these services is highly concentrated, and other considerations relevant to effective competition, the competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition.  (Meisenheimer Rebuttal, 12-23, 24; Meisenheimer Surrebuttal, 1-2)
 

Issue 2:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its residence access line-related services (i.e., Sprint Solutions, busy line verification service, customer calling services, express touch, network service packages) offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s residence access line-related services be classified as competitive?

OPC:
These services should not be reclassified in any Sprint exchanges. The competitive status of these services depend on and are intertwined with that of the local access line service. (Meisenheimer Rebuttal, 23; Report and Order, TO-2001-467) The competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition.   Since the core access line services have not been shown to be subject to effective competition, these related services are not subject to effective competition.

 

Issue 3:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its business core access line services (i.e., local exchange service, local operating service, directory listing, extension service, extended area service, local measured service and PBX service) offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s business core access line services be classified as competitive?
OPC:
These services should not be reclassified in any Sprint exchanges.  Sprint's loop facilities continue to be a bottleneck facility controlled by Sprint. Sprint has not demonstrated that effective competition exists. Based on the application of the criteria for effective competition in Section 386.020 (13) RSMo, the legislative purposes of Chapter 392,RSMo set out in Section 392.185, the lack of price discipline on Sprint's prices posed by competition, the operation of CLECs in those exchanges, OPC's analysis that the market for these services is highly concentrated, and other considerations relevant to effective competition, the competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition.  (Meisenheimer Rebuttal, 12-23, 24; Meisenheimer Surrebuttal, 1-2)

 

Issue 4:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its business access line-related services (i.e. Sprint Solutions, busy line verification service, customer calling services, express touch, network service packages) offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s business access line-related services be classified as competitive?

OPC:
These services should not be reclassified in any Sprint exchanges. The competitive status of these services depend on and are intertwined with that of the local access line service. (Meisenheimer Rebuttal, 23; Report and Order, TO-2001-467) The competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition. Since the core access line services have not been shown to be subject to effective competition, these related services are not subject to effective competition.

 

 

Issue 5:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its high capacity exchange access line services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s high capacity exchange access line services be classified as competitive?

OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

Issue 6:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its CENTREX services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s CENTREX services be classified as competitive?

OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

    Issue 7:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its intraLATA private line services   be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s intraLATA private line services be classified as competitive?

OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

      Issue 8:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its ATM and Frame Relay services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s ATM and Frame Relay services be classified as competitive?

OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

Issue 9:
Section 392.245.5 RSMo allows the Commission to classify services of Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its special access services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s special access services be classified as competitive? 

OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

Issue 10:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its intraLATA MTS services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s intraLATA MTS services be classified as competitive?

OPC:
Public Counsel does not oppose the reclassification of intraLATA MTS services sold on a per minute basis as competitive. However, Public Counsel opposes reclassification of those Sprint toll services provided on a flat-rate unlimited usage. The competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition. These toll plan services should remain subject to price cap regulation.  (Meisenheimer Rebuttal, 13-14: Surrebuttal, 2)

 

Issue 11:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its intraLATA WATS services and 800 services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s intraLATA WATS services and 800 services be classified as competitive?
OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

Issue 12:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its Line Information Data Base Access (LIDB) services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s LIDB services be classified as competitive?

OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

Issue 13: 
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its Speed Dial services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s Speed Dial services be classified as competitive?
OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

Issue 14:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its Payphone services offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s Payphone services be classified as competitive?

OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

Issue 15:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its Directory Assistance services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s Directory Assistance services be classified as competitive?

OPC:
These services should not be reclassified in any Sprint exchanges. The competitive status of these services depend on and are intertwined with that of the local access line service. (Meisenheimer Rebuttal, 23, 25; Report and Order, TO-2001-467) Sprint still dominates local service in each exchange and most customers are directed to Sprint's service. (Meisenheimer Rebuttal, 25) The competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition. Since the core access line services have not been shown to be subject to effective competition, Directory Assistance is not subject to effective competition.

 

Issue 16:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its Local Operator services be classified as competitive.  In which Sprint Missouri, Inc. exchanges, if any, should Sprint’s Local Operator services be classified as competitive?

OPC:
These services should not be reclassified in any Sprint exchanges. The competitive status of these services depend on and are intertwined with that of the local access line service. (Meisenheimer Rebuttal, 23; Report and Order, TO-2001-467) Sprint still dominates local service in each exchange and most customers are directed to Sprint's service. (Meisenheimer Rebuttal, 25) The competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition. Since the core access line services have not been shown to be subject to effective competition, these Local Operator services are not subject to effective competition.

 

 

Issue 17:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive. Sprint Missouri, Inc., a Price Cap Company, has requested that its ISDN services offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges be classified as competitive.  In which of these Sprint Missouri, Inc. exchanges, if any, should Sprint’s ISDN services be classified as competitive?

OPC:
Public Counsel does not take a position on the reclassification of these services in those exchanges at this time, but reserves the right to brief the issue based upon the whole record, including the evidence adduced at the hearing.  In addition, Public Counsel states that if the evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges, then the Commission should deny reclassification and continue the price cap regulation. (Meisenheimer Rebuttal, 25, 4-6)

 

 

Issue 18:
Section 392.245.5 RSMo allows the Commission to classify services of a Price Cap Company as competitive.  Sprint Missouri, Inc., a Price Cap Company, has requested that its Optional MCA services offered in the Kearney exchange be classified as competitive. Should Sprint’s Optional MCA services be classified as competitive in that Sprint Missouri, Inc. exchange? 

OPC:
Public Counsel opposes the reclassification of Optional MCA services as competitive. Effective competition does not exist in any Sprint exchanges for this service. (Meisenheimer Rebuttal, 24, 12-15) Because a subscriber cannot take MCA service independent of having Sprint's local service, the competitive status of these services depend on and are intertwined with that of the local access line service. (Meisenheimer Rebuttal, 23; Report and Order, TO-2001-467) The competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition. Since the core access line services have not been shown to be subject to effective competition, Optional MCA services as related services are not subject to effective competition.

 

Issue 19:
In absence of a request by Sprint Missouri, Inc. for the reclassification of a service in an exchange pursuant to Section 392.245.5, RSMo from price cap regulation to competitive status, should the Commission make a finding that effective competition does not exist and order that the current price cap regulation continue to apply?

OPC:
Yes.  Sprint has the burden of proof to demonstrate that effective competition exists for each service in each exchange and the Commission must make an affirmative finding of effective competition prior to reclassification of any service within the first 5 years that an ALEC provides that service in the exchange. (Report and Order TO-2001-467; Section 392.245.5) The investigation covers all exchanges and all services regardless of whether or not Sprint has petitioned for the reclassification of the service or the exchange. In absence of competent and substantial evidence of effective competition, the Commission must continue the price cap regulation status. (Meisenheimer Rebuttal, 3-7)  
 

Issue 20: 
Section 392.245.5, RSMo provides that the Commission shall investigate the state of competition in Sprint’s exchanges within five years of an alternative local exchange telecommunications company first being certified.  ExOp of Missouri Inc.’s certification was effective on December 15, 1998.  If the Commission does not issue a decision in this case by December 15, 2003, will any of Sprint Missouri Inc.’s telecommunications services in any Sprint Missouri, Inc. exchange be automatically reclassified or reclassified by default from price cap regulation to a competitive status?
OPC:
No, they will remain classified as price cap regulated services pursuant to Section 392.245.5 unless the Commission makes an affirmative finding that effective competition exists in the exchange for each of the various services of Sprint Missouri, Inc. Only if the Commission finds that effective competition exists can the company adjust rates as it deems appropriate in a competitive environment; if it does not exist, then price cap regulation continues to apply. (Meisenheimer Rebuttal, 3-7) December 15, 1998 is the date ExOp was granted a certificate and the tariff was approved.  The relevant issue is whether or not the ALEC has actually been "providing service" in a specific exchange for 5 years. Therefore, the relevant five-year period would fall in February and March, 2004. (Meisenheimer, 7).
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