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SOUTHWESTERN BELL TELEPHONE L.P.'S, 

D/B/A SOUTHWESTERN BELL TELEPHONE COMPANY’S

RESPONSE TO MOTION TO STRIKE PORTIONS OF SWBT'S REPLY BRIEF


Comes now, Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company ("SWBT") and, for its Response to Motion to Strike Portions of SWBT's Reply Brief, states as follows:


1.
On or about June 14, 2002, NuVox Communications of Missouri, Inc. ("NuVox"), TCG St. Louis, and TCG Kansas City (collectively referred to as the "CLECs"), filed a Motion to Strike Portions of SWBT's Reply Brief ("Motion").  For the reasons set forth below, the Missouri Public Service Commission ("Commission") should deny the CLECs' Motion. 


2.
CLECs state that footnote 10 of SWBT’s Reply Brief "goes outside the record of this case and makes unsupported allegations about the promotional tariff that NuVox filed upon the suspension of its tariff that is at issue herein."
  At the outset, SWBT notes that footnote 10 states: 

SWBT finds CLECs' claim that NuVox re-filed its proposed promotional tariff, restricting the discount to one-year commitments, in order to be able to do something pending resolution of this case (Initial Brief of CLECs, p. 14) incredulous.  NuVox's Free Month Promotion for New Customers, that NuVox filed after its tariff was suspended in this docket, was only effective for seven days--from February 22, 2002, to March 1, 2002.  (Nuvox Communications of Missouri, Inc., P.S.C. Mo. Tariff No. 1, 1st Revised Page 71.02, Replacing Original Page 71.02).

As SWBT stated in its Reply Brief, SWBT was responding to CLECs' claim that term agreements are necessary for CLECs.  SWBT pointed out that this claim was in direct contrast to the testimony of NuVox’s witness.  SWBT Reply Brief, pp. 11-12.  SWBT also noted in footnote 10 that the NuVox tariff, which CLECs discussed in their Initial Brief (CLEC Initial Brief, p. 14), was in effect for only a short period of time.  CLECs’ request that footnote 10 of SWBT's Reply Brief should be stricken is inappropriate.  The reference in footnote 10 was in direct response to a claim made in CLECs’ Initial Brief, and cites to a matter of public record.
   

SWBT agrees with NuVox's statement that the "Commission does not need to wrestle with this dispute."
  Instead, the Commission should issue its Report and Order in this case addressing the issues that are actually at dispute in this matter.


2.
Next, CLECs claim that: "SWBT again improperly goes outside the record of this case, this time making unsupported allegations about the purported communications between itself and the TCG companies and their affiliate AT&T."
  As SWBT stated in its Reply Brief, SWBT was responding to CLECs' claim that Staff's figures appear inflated when compared to the specific numbers reported by the CLECs in this case.
  It is a matter of serious concern if, as it appears to be the case, the information provided to the Commission by some CLECs is inaccurate.  The Commission must rely upon the accuracy of information on the number of access lines to properly assess the market, and inaccurate information should not be countenanced.  It is clear that CLECs' motion to strike this portion of SWBT's Reply Brief is nothing other than an attempt to divert the Commission's attention away from the fact that TCG Kansas City's and TCG St. Louis' numbers, quite simply, don't add up!  SWBT presented an apples-to-apples comparison to the Commission (i.e. SWBT compared the numbers that TCG Kansas City and TCG St. Louis provided to Staff and those numbers that TCG Kansas City and TCG St. Louis provided to SWBT; SWBT did not include any numbers related to AT&T Communications of the Southwest in its analysis).  The letters attached to CLECs’ Motion reflect the lengths that SWBT went to in an effort to understand the discrepancy between the numbers the TCG entities presented to Staff and the numbers the TCG entities presented to SWBT.  If the Commission takes any action concerning this issue, it should investigate the accuracy of the information submitted by the CLECs rather than striking that portion of SWBT’s Reply Brief.


3.
The CLECs also request the Commission to "strike the attachment to SWBT's Reply Brief."
  As SWBT notes on page 6 of its Reply Brief, Attachment SWBT-1 is a summary correcting some of the factual inaccuracies and misleading statements set forth in the CLECs' Initial Brief.  As such, Attachment SWBT-1 is a part of SWBT's Reply Brief.  The CLECs fail to present any legal reason that Attachment SWBT-1 should be stricken from SWBT's Reply Brief because there is no legal basis for this request.  Instead, the CLECs are attempting mislead the Commission by requesting that it rely on inaccurate and misleading statements that they included in their Initial Brief.  This the Commission should not do.


4.
Finally, the CLECs indicate that the Commission "could strike the highly confidential portions of SWBT's Reply Brief (and its Initial Brief for that matter), which violate paragraph R of the Commission's Protective Order."
  Pleadings and briefs are addressed as two separate types of filings pursuant to the Commission's Practice and Procedure Rules.  See 4 CSR 240-2.080.   Paragraph R of the Commission's Protective Order is limited to pleadings and does not address briefs at all.  Thus, the CLECs' claim that the highly confidential portions of SWBT's Initial Brief and Reply Brief violate paragraph R of the Commission's Protective Order is both factually and legally inaccurate and, as such, should be denied.  SWBT presented the information in a brief properly marked as containing HC materials, and notes that this presentation facilitates Commission review of the brief without the need to refer to the transcript and prefiled testimony on key factual matters that involve HC material.


5.  
In summary, the CLECs' Motion to Strike Portions of SWBT's Reply Brief is nothing more than an attempt to divert the Commission's attention away from the matters that are at issue in this case and to request that the Commission rely on the CLECs' version of the "facts" which is often inaccurate and misleading as SWBT explained in its Reply Brief.  For all of these reasons, the Commission should deny the CLECs' Motion to Strike Portions of SWBT's Reply Brief.


Wherefore, the Commission should deny CLECs' Motion to Strike Portions of SWBT's Reply Brief, together with any other and additional relief the Commission deems just and proper.  

Respectfully submitted,
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� Motion, paragraph 1.


� SWBT notes that it inadvertently misstated the length of time the NuVox tariff was in effect.  That does not detract, however, from the thrust of SWBT’s point; CLECs are not in a different position than SWBT with regard to term contracts.


� Motion, paragraph 2.


� Id. at paragraph 3.


� SWBT's Reply Brief, p. 13.


� Motion, paragraph 5.


� Id.  
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