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Introduction

The Office of the Public Counsel asks the Public Service Commission to reject BPS Telephone Company's second attempt to become a price cap regulated small telephone company under Section 392.245.2, RSMo 2000. The record in this case contains virtually the same facts as the prior case  (Case No. IO-2003-0012) wherein the Commission rejected BPS' price cap election. BPS believes that by amending the Resale agreement to delete the "offending language" that caused the PSC to reject its appeal, it has resolved all objections.  It has not.  

As Public Counsel noted in the first price cap election case and in its initial objection to the price cap election in this case, Missouri State Discount Telephone Company must provide the essential services that the incumbent BPS provides (Section 392.451.1 (1) RSMo 2000) and must provide the same service standard, service quality, billing standard, reporting requirements and abide by the same regulations and rules that govern the incumbent with which the alternative provider seeks to compete in the same territory. (Section 392.451.2, RSMo). 

 It is clear from Section 392.451 that alternative providers in small telephone company exchange territories are not to offer inferior service or a lesser degree of service than the service provided by the incumbent.  The Commission has affirmed that essential requirement in the Alltel Missouri, Inc. price cap election case. (In the Matter of the Notice of Election of Alltel Missouri, Inc. to be Price-Cap-Regulated Under Section 392.245, RSMo 2000, Case No. IO-2002-1083, Second Report and Order, October 5, 2004) 

MSDT may have a certificate to provide basic local service, but under the applicable statutes and PSC rules, it is not "providing such service" as mandated in the price cap statute, Section 392.245. 2. RSMo.   Instead, this prepaid provider offers to customers a lesser degree of service than is authorized by its certificate of service.  The deletion of the specific provision restricting MSDT from targeting BPS current or new customers does not change these facts which still disqualify BPS from price cap regulatory treatment

Statement of Facts


The facts have not materially changed since the last BPS case, and therefore, the parties have stipulated that the complete record and transcript of Case No. IO-2003-0012 are made part of the evidentiary record in this present case. (Stipulation of Facts, paragraph 1)  The only significant difference is that the Resale Agreement has been amended.  (See, Stipulation of Facts, paragraph 2). Other than this change in the Resale Agreement, there has been no material change in the Missouri State Discount Telephone Company's marketing and business methods since that February 7, 2003 evidentiary hearing. (Stipulation, paragraph 5). There is no evidence that any BPS customers, other than those disconnected for nonpayment, have migrated to MSDT since the removal of the restriction on "targeting" BPS customers from the Resale Agreement. (Stipulation, paragraph 5).  There has been no material change in MSDT's advertising of its telecommunications service in the BPS service area.  (Stipulation, paragraph 5).  

Legal Requirements

The Commission has recognized that Section 392.245, RSMo 2000 must be read in pari materia with the other telecommunications regulatory statutes.  Baldwin v. Director of Revenue, 38 SW 3d 401-405 (Mo banc 2001) The Commission extensively discussed the interaction and interdependence of the various provisions of Chapter 392, RSMo in its Report and Order in BPS I  (Case No. IO-2003-0012) and in Alltel  (Case No IO-2002-1083). The Commission interpreted the price cap statute in the context of the whole of the telecommunications law and concluded that the "legislature did not intend the presence of a provider of only a few basic local services to trigger price cap regulation." (Alltel, p. 13)

Public Counsel urges the Commission to continue to read Section 392.245.2, RSMo in conjunction with the provisions of Section 392.451.1, RSMo that mandate that competitors of small telephone companies offer the same type of local basic service as the incumbent. 

Section 392.245. 2. RSMo. requires that an alternative local exchange company be certified to provide local basic service, but is also must provide the services that comprise basic local service.

Section 392.245.2   

A small incumbent local exchange telecommunications company may elect to be regulated under this section upon providing written notice to the commission if an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company's service area, and the incumbent company shall remain subject to regulation under this section after such election. (emphasis added)

Competition is the precondition for making changes in regulation to a lesser degree of PSC oversight. As regulation serves as a substitute for price competition under monopoly conditions, competition becomes a substitute for price regulation as the competitive environment matures and effective competition develops. 

The Price Cap Statute And Its Relationship To Section 392.451, RSMo

Under Section 392.245, RSMo, BPS must demonstrate that "an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company's service area. . . . "  

In a small incumbent local exchange telecommunications company's service area, an alternative provider must "offer all telecommunications services which the commission has determined are essential for purposes of qualifying for state universal service fund support."  Section 392.451.1 (1),RSMo.   Those "essential services" are defined in 4 CSR 240-31.010 (5). 

MSDT Does Not Provide Required Basic Local Services to Compete with BPS

MSDT may have a certificate to provide basic local service, but under the applicable statutes and PSC rules, it is not "providing such service."  As shown by the BPS I transcript, this prepaid provider offers to customers a lesser degree of service than is authorized by its certificate of service.  That level of service does not satisfy the statutory requirements that would allow BPS to elect price cap regulation.

MSDT does not provide access to basic local operator services (PSC Subsection (5) (C)), access to basic directory assistance (Subsection (5) (D)), and equal access to interexchange carriers consistent with rule and regulations of the FCC (Subsection (5) (F)).  When MSDT orders resale service from BPS for its customers, it does not offer all the services BPS would offer.  MSDT directs BPS ("forces us") to block access to all direct dialed toll calls, collect calls, DA calls, operator-completed calls, 900 calls, and third party calls.  (BPS I Tr. 67-68; 59-61)  

MSDT does not provide all of the basic local services defined in Section 386.020 (34), RSMo but rather offers only a subset of the components of basic local service.  MSDT does not offer assistance programs for installation of, or access to, basic local telecommunications services for qualifying economically disadvantaged or disabled customers or both, including, but not limited to, lifeline services and link-up Missouri services for low-income customers or dual- party relay service for the hearing impaired and speech impaired.  (BPS I Ex. 5,  Meisenheimer Direct, 11-13) 


Prepaid service providers, such as MSDT, do not offer the full scope of basic local service at a price and under similar terms and conditions that are offered by the incumbent or other "full service" CLECs.   Prepaid service providers do not offer its services in the same manner or with comparable and substitutable quality as does the incumbent local exchange company.  The prepaids offer an “inferior” service that has limitations and restrictions on the customer that are not placed on the typical (or standard) local customer of the incumbent.  These restrictions include blocking the ability to dial 1+ and 0+ calls, blocking the ability to reach a presubscribed toll carrier via 1+ dialing parity, general toll blocking requiring use of prepaid calling cards obtained from third party telecom companies to make any toll calls from the customer's residence or place of business. 

No Actual Competition, No price cap regulation

Even though the amendment of the Resale Agreement has relieved MSDT from its obligation not to compete and target the current and new customers of BPS, it still does not in fact compete with BPS in BPS's service area.  These companies may coexist in the same area, but MSDT in actual practice for both its marketing and business methods does not seek out and target the BPS customers.   This lack of actual competition and the absence of MSDT services that compete with BPS local basic service still renders BPS' price cap election a nullity.

The Resale Agreement between BPS and MSDT  (BPS I Ex. 6) did not allow MSDT to target BPS customers. Even after the deletion of that requirement, the facts have not changed. MSDT's customers are still those customers that BPS has disconnected or refused service for nonpayment. (BPS I Tr. 68-69; Stipulation, para. 5)

As demonstrated by the record in this case (Stipulation, para. 5), the facts surrounding the conduct of business by MSDT have not changed since the last hearing. MSDT still does not have a physical presence, such as an office, in BPS' service areas.  In BPS I , Mr. Carson of BPS testified that he did not know how to contact MSDT for service and did not know if MSDT makes the availability of its prepaid services known through generally media circulation. (BPS I Tr. 62-64)  MSDT still is not making its  availability for service known in the BPS service area which no doubt is reflected in MSDT's low number of subscribers. 


It is clear that the legislature in Section 392. 451. 2, RSMo intended that competition is a vital element for local exchange regulation in the small incumbent company service areas.  The legislative intent and purpose becomes clear and unambiguous with a reading of the statute.

Section 392.451.2.

 In addition, the commission shall adopt such rules, consistent with section 253(b) of the federal Telecommunications Act of 1996 to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications services, and safeguard the rights of consumers. Such rules, at a minimum, shall require that all applicants seeking a certificate to provide basic local telecommunications services under this section: 

(1) File and maintain tariffs with the commission in the same manner and form as the commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete; 

(2) Meet the minimum service standards, including quality of service and billing standards, as the commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete; 

(3) Make such reports to and other information filings with the commission as is required of the incumbent local exchange telecommunications company with which the applicant seeks to compete; and 

(4) Comply with all of the same rules and regulations as the commission may impose on the incumbent local exchange telecommunications company with which the applicant seeks to compete. 

(emphasis supplied)

Conclusion

Public Counsel asks the Public Service Commission to again reject BPS Telephone Company's attempt to elect price cap regulatory treatment under Section 392.245.2, RSMo 2000 and continue to refuse to recognize the purported price cap status of BPS Telephone Company.
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