Before the Public Service Commission

Of the State of Missouri

	In the Matter of BPS Telephone

Company’s Election to be Regulated

under Price Cap Regulation as Provided

in Section 392.245, RSMo 2000.
	))))
	Case No. IO-2004-0597


OFFICE OF THE PUBLIC COUNSEL'S OBJECTION TO

BPS TELEPHONE COMPANY'S PRICE CAP ELECTION


The Office of the Public Counsel states that it objects to and disputes the purported election of price cap regulatory treatment by BPS Telephone Company under Section 392.245, RSMo 2000.  BPS does not qualify under the terms of the statute in that Missouri State Discount Telephone Company, the prepaid reseller of BPS telephone service within BPS exchanges, and the provider designated by BPS as the alternative provider of basic local services, does not provide competitive alternative to BPS' basic local services.  As demonstrated in the hearing on the BPS prior, but failed attempt to elect price cap status (Case No. IO-2003-0012), MSDT does not provide the same local basic services as does BPS, and therefore does not qualify under the statute.  In addition, although BPS and MSDT have amended the resale agreement to delete the non compete language that the Commission found in Case No. IO-2003-0012 as a disqualifying factor, Public Counsel has doubts given the record in that case that MSDT does in fact now provide competition unless there is a showing that its method of doing business and seeking former or current customers of BPS has substantially changed from its operations under the prior resale agreement clause. 
MSDT must provide competitive alternative local basic service to the local basic service that BPS provides in its service area

Senate Bill 507 that included the new price cap regulatory plan contained in Section 392.245, RSMo was intended to provide the legal framework for competition in the Missouri telecommunications market and to dovetail and roundout the implementation of the Federal Telecommunications Act of 1996.  The only reasonable and logical way to read the price cap statute and to give effect to the intent and purpose of Senate Bill 507 is to recognize that the alternative provider is certified to provide and in fact provides those services the incumbent provides at the same time in the same territory.  

That is the intent and clear purpose of the certification considerations in Section 392.451, RSMo.  The new provider must provide the essential services the incumbent provides (Section 392.451.1 (1)) and provide the same service standard, service quality, billing standard, reporting requirements and abide by the same regulations and rules that govern the incumbent with which the alternative provider seeks to compete in the same territory. (Section 392.451.2, RSMo).

  An alternative provider must offer an alternative to the incumbent. The law and the PSC has set the standard for the alternative service offerings the alternate provider offers so that it can provide a suitable and substitutable local basic service. It is clear from Section 392.451 that alternative providers in small telephone company exchange territories are not to offer inferior service or a lesser degree of service than the service provided by the incumbent.  This is obviously designed to protect the public and consumers.  It also protects the incumbent small company by limiting the ability of alternative providers to enter the small company markets and siphon off customers for some services without offering a full range of services in competition with the full range of services offered by the incumbent.

MSDT may have a certificate to provide basic local service, but under the applicable statutes and PSC rules, it is not "providing such service."  Instead, this prepaid provider offers to customers a lesser degree of service than is authorized by its certificate of service.  In an area that is served by a small incumbent local exchange telecommunications company such as BPS, the provider with a certificate of local exchange service authority to provide basic local telecommunications service or for the resale of basic local telecommunications service are required to "offer all telecommunications services which the commission has determined are essential for purposes of qualifying for state universal service fund support."  Section 392.451.1 (1),RSMo.   Those "essential services" are defined in 4 CSR 240-31.010 (5). 

MSDT does not provide access to basic local operator services (Subsection (5) (C)), access to basic directory assistance (Subsection (5) (D)), and equal access to interexchange carriers consistent with rule and regulations of the FCC (Subsection (5) (F)).  When MSDT orders resale service from BPS for its customers, it does not offer all the services BPS would offer.  MSDT directs BPS to block access to all direct dialed toll calls, collect calls, DA calls, operator-completed calls, 900 calls, and third party calls.  (Case No. IO-2003-0012 Transcript. 67-68; 59-61)   In addition, it does not provide all of the basic local services defined in Section 386.020 (34), but rather only offers a subset of the components of basic local service.  MSDT does not offer assistance programs for installation of, or access to, basic local telecommunications services for qualifying economically disadvantaged or disabled customers or both, including, but not limited to, lifeline services and link-up Missouri services for low-income customers or dual- party relay service for the hearing impaired and speech impaired.  (Case No. IO-2003-0012 Ex. 5,  Meisenheimer Direct, 11-13) 

Has MSDT changed its method of operation now that the Resale Agreement has been modified?

In the hearing  in Case No. IO-2003-0012, the evidence showed not only did MSDT have a non compete provision in its resale agreement with BPS, but that it also acted in accordance with that agreement.  The question now becomes has MSDT now become a "voluntary" or "de facto" non competitor even though the non compete provision has been deleted and it no longer has a legal restriction on seeking BPS current or former customers. 

CONCLUSION

For these foregoing reasons, Public Counsel asks the PSC to reject the election because it does not meet the statutory provisions.
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