Before the Public Service Commission

Of the State of Missouri

	Mid-Missouri Telephone Company,

                    Petitioner,

     v.

Southwestern Bell Telephone Company,

                    Respondent.
	)))))))))
	Case No. TC-2002-190

	
	
	


STAFF'S REPLY TO 

RESPONSE OF MID-MISSOURI TELEPHONE COMPANY 

TO STAFF'S FINAL INVESTIGATION REPORT


COMES NOW the Staff of the Missouri Public Service Commission and, for its Reply to Response of Mid-Missouri Telephone Company to Staff’s Final Investigation Report, states to the Missouri Public Service Commission as follows:

Procedural Background


1.  Investigation Ordered.  On March 28, 2002, the Commission issued its Order Suspending Procedural Schedule, Directing Staff Investigation and Setting Prehearing Conference, in which it ordered the Staff to investigate the complaint of Mid-Missouri (sometimes also referred to as “Company” herein) in this case and determine whether or not Southwestern Bell Telephone Company (“SWBT”) has complied with the Commission’s Order of July 18, 2000, in Case No. TC-2001-20.


2.  Reports Filed by the Staff.  The Staff conducted its investigation, as directed by the Commission, filed status reports on May 6, 2002, June 6, 2002, and September 13, 2002, and filed its Final Report on its Investigation of Mid-Missouri’s Complaint Against Southwestern Bell Telephone Company on November 18, 2002.


3.  Mid-Missouri’s Response.  Mid-Missouri filed its Response to Staff’s Final Investigation Report on November 25, 2002.  In its Response, Mid-Missouri contended that: SWBT’s basis for suspending the procedural schedule was false; the Staff has not conducted an investigation; the Staff has not attempted to be impartial; and that the Staff’s final report is not truly final.  The Staff denies each of these claims, and responds to them in detail in Paragraphs 6-20 hereof.

Relief Sought by the Company


4.  The Company’s Prayer.  In the prayer clause of its Response, Mid-Missouri requested that the Staff’s report be rejected, that it not be accepted into evidence, and that the Staff not participate as a party at the hearing.  The requests that the Staff’s report be rejected and that the Staff not participate as a party at the hearing are unwarranted and the Commission should reject them outright.  The request that the report not be accepted into evidence is premature.  The report has not been offered as evidence; if it is ever offered as evidence, it will not be offered until the evidentiary hearing in this case, now scheduled for March 13 and 14, 2003.  All parties will have an ample opportunity to argue about the admissibility of the report as evidence.  The Commission should therefore deny the Company’s principal request for relief.  


5.  Alternative Relief.  In the alternative, the Company requests that the Staff’s report “be accepted only as part of the evidence to be reviewed at hearing.”  The Staff does not oppose this request, of course.  This request seems too obvious to require a ruling of the Commission on this issue.  In its Second Order Adopting Procedural Schedule, the Commission specified dates for the filing of direct, rebuttal and surrebuttal testimony, and for an evidentiary hearing.  Clearly, the Commission expects to receive other evidence on the issues in this case, and the Staff will not oppose any admissible evidence that is properly proffered at the hearing. 

Staff’s Reply to Paragraphs 1-5 of Company’s Response

6.  Reply to Paragraphs 1-3 of Company’s Response.  The Staff agrees with the statements contained in Paragraphs 1-3 of the Company’s Response.

7.  Reply to Paragraph 4 of Company’s Response.  Staff agrees with the statements contained in Paragraph 4 of the Company’s Response.  In addition, the Staff notes that the Order Regarding Protective Order that the Commission issued on July 9, 2002 authorized SWBT to designate internal subject-matter experts who would have access to the Highly Confidential data that Mid-Missouri had submitted with its testimony in this case, on the same basis as outside consultants, provided that the designated experts submit nondisclosure agreements.

8.  Reply to Paragraph 5 of Company’s Response.  The Staff agrees with the statements contained in Paragraph 5 of the Company’s Response.  The Staff further notes that SWBT explained that it believed that some of the calls that Mid-Missouri had questioned were “roaming” calls initiated on cell phones, but that the information contained in Mid-Missouri’s testimony did not contain sufficient detail for SWBT to verify that this was the case.  The data that Mid-Missouri provided in its prefiled Direct Testimony in this case is summary in nature; it does not contain any records of individual calls.  SWBT stated that in order for it to analyze the data in Mid-Missouri’s Direct Testimony, it would need to see individual call records, in order to: first, match Mid-Missouri’s call records with SWBT’s own call records; and, second, to determine whether the questioned calls were, in fact, prohibited by the terms of the Commission’s order in Case No. TC-2001-20.  SWBT stated that the requested individual call records should include the originating number, the terminating number, and the date, time, and duration of the calls.  SWBT also stated that it would be more able to analyze the data if Mid-Missouri submitted call data from a more recent period than the period covered by the data in Mid-Missouri’s Direct Testimony.

The Company’s Analysis of the Historical Data in its Direct Testimony is Flawed
9.  Individual Call Records on Calls in September and October 2001.  On September 11, 2002, Mid-Missouri notified the Staff and SWBT that it would provide individual call records on calls that were completed between September 15, 2001, and October 16, 2001, which it contends were in violation of the Commission’s order in Case No. TC-2001-20.  For this one-month period, Mid-Missouri identified 1,159 calls that Mid-Missouri had coded as landline calls, which it claimed were in violation of the Commission’s order in Case No. TC-2001-20.  Mid-Missouri’s detail summaries identified the following: 

         Traffic originated in a SWBT exchange outside the 524 LATA         543

         Traffic originated in a Sprint exchange outside the 524 LATA          487

         Traffic originated in a Verizon exchange outside the 524 LATA       113
Traffic originated in a Alltel exchange outside the 524 LATA             16

                                                                    Total calls                                1159

10.  Not All Calls Were Landline Calls.  The Staff’s investigation of the data revealed that some of these calls were not landline calls, as Mid-Missouri believed, but were in fact wireless-originated calls. The Staff was able to identify over 460 calls as wireless-originated calls, from a third source other than the parties to this case.  

11.  The Effect of ‘Type 1’ Interconnections.  As the Staff understands it, Mid-Missouri gathers its information from the Local Exchange Routing Guide (“LERG”), which, according to Mid-Missouri, identifies the calls as landline calls. SWBT, on the other hand, states that some of the calls that Mid-Missouri identifies as landline calls may, in fact, be “Type 1” interconnections. A “Type 1” interface occurs at the point of interconnection between the trunk of a wireless service provider and a LEC end-office switching system. The wireless service provider establishes connections to the directory numbers served by this LEC end office and other carriers through this interconnection arrangement.  The information supplied by Mid-Missouri fails to take into account any of these “Type 1” interconnections. 

12.  Additional Analysis of Other Data not Required.  Because the Company’s data for the period from September 15, 2001 to October 16, 2001 failed to account for any of the “Type 1” interconnections, the Staff did not see any reason to request additional data from any of the other months that the Company discussed in its Direct Testimony.  

13.  The One-Day Test.  The Staff therefore fully supported a new, one-day, test, utilizing Mid-Missouri’s detail data and SWBT’s business intelligence recording systems, to attempt to resolve and clarify the nature of the calls that were claimed to be in violation of the Commission’s order.  The parties agreed to utilize data from September 12 to identify calls and to determine the origination and routing of the questioned call to SWBT’s network.

The Company’s Analysis of the September 12, 2002 Data is Flawed

14.  Calls Alleged to be in Violation.  On October 2, 2002, Mid-Missouri submitted to SWBT and Staff detailed information on the calls it terminated on September 12, 2002 that allegedly violated the Commission’s order.  It identified 69 landline calls that it claimed were in violation of the Commission’s order.  The Staff has stated in the status reports that it filed in this case that it needs both parties to be able to openly look at the other’s traffic records to see what discrepancies exist.  SWBT agreed to submit its findings regarding these 69 calls to the Staff on October 25.  

15.  Company Still Fails to Account for ‘Type 1’ Interconnections.  Again, the same problem surfaced, namely that Mid-Missouri is not taking into account the fact that some of the calls that it believes are in violation of the Commission’s order  may, in fact, be “Type 1” wireless calls.  SWBT supplied information identifying calls as: wireless-originated calls to Mid-Missouri; landline-originated calls to a wireless number, redirected (call forwarded) to Mid-Missouri; and a landline-originated call to a landline number, redirected (call forwarded) to Mid-Missouri.  The Staff was able to verify from a third party that the “Type 1” interconnection existed for many of these calls.  The Staff believes that Mid-Missouri is aware that the information supplied by the LERG does not take into account “Type 1” interconnections in each exchange.

Did the Staff ‘Change Its Mind’ After It Filed the Second Report?

16.  Basis of the Staff’s Second Report.  Mid-Missouri claimed that the Staff changed its mind between the time the Staff filed its Second Status Report, on June 6, 2002, and the time it filed its Final Report, on November 18, 2002.  Mid-Missouri has, however, mischaracterized the Staff’s statements in the Second Status Report.  The Staff stated, in its Second Status Report, that its investigation was “based upon the premise that Mid-Missouri’s interpretation of the fundamental underlying data is accurate,”
 and that its conclusions were “[b]ased upon [Staff’s] investigation to date, and relying upon the undocumented and unaudited data that Mid-Missouri had provided.”
   

17.  The Company’s Coding Suggested Calls were in Violation.  Mid-Missouri’s coding of the data suggested that specific calls occurred in violation of Commission’s order.  The specific records that identified unauthorized traffic included many that showed wireline origination from ILECs outside Mid-Missouri’s 524 LATA.  Other records of suspected unauthorized traffic showed numerous interstate calls, both wireline and cellular, that are clearly not within the 524 LATA or 34 MTA.  

18.  Staff Had to Assume Company’s Interpretation.   As noted above, however, the Staff’s ability to investigate and analyze the traffic was based upon the premise that Mid-Missouri’s interpretation of the fundamental underlying data, as contained in Schedules 3-10 of the Jones Direct Testimony, was accurate.  Since Mid-Missouri did not provide originating or terminating telephone numbers or actual assured originating carriers in Schedules 3-10 of Jones Direct Testimony, the Staff could not state with certainty that the telephone calls identified by Mid-Missouri violated the order in Case No. TC-2001-20.  

19.  Staff Could Not Account for ‘Roaming’ Calls.  No definite accounting can be made for the “roaming” calls of cellular end users, which may be allowable under the Commission’s order in Case No. TC-2001-20. The originating carriers shown in Mid-Missouri’s records are not assured as being the true originating carriers of a particular call, as interconnection methods may mask the true location and identity of certain CLECs or other transiting carriers.  Since Mid-Missouri’s records included in its Direct Testimony are only summaries from originating exchanges that total quantities and lengths of call, the data are insufficient to determine who is responsible for the presence of any individual calls on the SWBT trunk.  This analysis was based on Mid-Missouri’s interpretation of the data.

20.  Staff’s Final Report.  The Staff states, in the “Summary” section of the November 18, 2002 report:

Definitive conclusions are difficult to draw from the information submitted from Mid-Missouri. Further analysis revealed that the alleged calls in violation for September 12, 2002, were in fact not all landline-originated calls as originally thought, but were wireless-originated calls to Mid-Missouri, landline-originated calls to a wireless number redirected (call forwarded) to Mid-Missouri and a landline-originated call to a landline number redirected (call forwarded) to Mid-Missouri. The preliminary analysis for the calls of September 12, 2002, presents no definitive evidence to support the complaint although information for some wireless-originated calls are unknown where originated and need further review (potential “roaming”) to know if the calls are in violation of Commission order in Case No. TC-2001-20. Wireless traffic is difficult to analyze due to the potential for “roaming”.

21.  The Staff stands by the statements and conclusions contained in its Final Report of November 18. The Staff did not change its mind between the time it filed its Second Report and the time it filed its Final Report.  Rather, the Final Report was based on more complete information than the Second Report, and the Staff was no longer required to rely upon the unsupported conclusions of Mid-Missouri personnel.  

Conclusion


22.  Conclusion.  Mid-Missouri has not submitted any evidence to refute the conclusions that the Staff reached in its Final Report, but only unsubstantiated allegations.  The Staff’s four reports clearly demonstrate that the Staff did conduct an investigation, as the Commission directed it to do.  This report is, in fact, a final report, because the Staff does not intend to file any additional reports, unless directed by the Commission to do so.  There is no evidence that the Staff’s investigation was not impartial, other that the Company’s dissatisfaction with the conclusions that the Staff reached.  There is no authority for the Company’s request that the Staff’s report should be rejected or that the Staff not be allowed to participate at the hearing as a party.


WHEREFORE, the Staff submits this Reply to the Company’s Response to the Staff’s Final Report, and requests that the Commission deny the relief that the Company requested in its Response.

Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ Keith R. Krueger

____________________________________








Keith R. Krueger






Deputy General Counsel








Missouri Bar No. 23857








Attorney for the Staff of the








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-4140 (Telephone)








(573) 751-9285 (Fax)








keithkrueger@psc.state.mo.us
Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or e-mailed to all counsel of record this 5th day of December 2002.








/s/ Keith R. Krueger
____________________________________

� See Paragraph 11 of Staff’s Second Report, filed June 6, 2002.


� See Paragraph 12 of Staff’s Second Report, filed June 6, 2002.
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