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amerenue’s combined list of issues, position statementS AND ORDER OF WITNESSES
COMES NOW Union Electric Company d/b/a AmerenUE (the “Company” or “AmerenUE”), and hereby files its separate Combined List of Issues, Position Statements, and Order of Witnesses.  In this regard, the Company states as follows:

1. AmerenUE initiated the present case on August 25, 2003 by filing an Application under Section 393.190.1, RSMo. and 4 CSR 240-3.110, seeking authority to transfer all
 of its assets located in the state of Illinois to AmerenCIPS.

2. The Missouri Industrial Energy Consumers (“MIEC”), the Missouri Energy Group (“MEG”), and Kansas City Power and Light Company (“KCPL”) sought and were granted intervention.    

3. By Order Establishing Procedural Schedule dated December 2, 2003, the Commission directed the parties to file a list of issues to be determined in this case.  In that same Order, the Commission directed the parties to file a statement of position on each such issue, and to file a list of witnesses.  The list of issues and witnesses was originally due on March 5, 2004.  The statements of position were originally due on March 12, 2004.    
4. The Commission subsequently extended the deadline for filing said lists and statements of position to March 17, 2004, at 3:00 p.m.  
5. Over the past approximately 10 days, the Company, Staff of the Missouri Public Service Commission (“Staff”) and Office of the Public Counsel (“Public Counsel”) have exchanged documents reflecting what each party believes the issues in this case to be.  Said parties have also had multiple telephone conferences to discuss these possible issues.  The Company, Staff and Public Counsel have shared these documents with the intervenors as well.  
6. On March 15, 2004, during one such telephone conference (notice of which had been given to all parties to this case), Staff, Public Counsel and the Company jointly consulted with Regulatory Law Judge Thompson due to the substantial difficulties said parties were having agreeing on a common list of issues, despite their efforts to agree.  Judge Thompson suggested that each party (or, if more than one party agreed on a common list of issues, those parties), file a separate list of issues.  Judge Thompson also suggested that each party’s list of issues be combined with the parties’ statements of position.  This pleading is the Company’s combined list of issues, statement of position on those issues, and list of witnesses.
7. The Company finds that it must file a separate list of issues in this case because, as discussed in more detail below, there is a fundamental disagreement between the Company’s views, and those of Staff and Public Counsel, with respect to the proper scope of the case, and with respect to the legal standards applicable to this case.  Those disagreements preclude agreement on a common list of issues.  
8. Cases such as State ex rel. City of St. Louis v. Public Service Commission, 73 S.W.2d 393 (Mo. banc 1934) and State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. E.D. 1980) establish the legal standard, and thus the scope of the issues, applicable to the present case.  Numerous Commission cases apply those standards, including quite recent cases decided subsequent to the AG Processing case discussed below.  See, e.g.,  In the Matter of Joint Application of Missouri-American Water Company et al., Case No. WM-2004-0122 (Report and Order, issued November 20, 2003, WL 22847346 (Mo.P.S.C.)).   
9. The Supreme Court’s recent decision in State ex rel. AG Processing, Inc. v. Pub. Serv. Comm’n, 120 S.W.3d 732 (Mo. banc 2003) does not fundamentally change the applicable legal standard.  The Company believes that Staff and Public Counsel, however, at least in the present case and to varying degrees, apparently contend that AG Processing has changed Missouri law with respect to a Section 393.190.1, RSMo. asset transfer case, as evidenced both by the evidence they seek to present in this case and the nature of the separate list of issues the Company understands they will file herein.  
10. The Company disagrees with this characterization of AG Processing, and believes the Commission itself has already recognized that AG Processing does not now create, in every Section 393.190 asset transfer case, an issue relating to every possible, future consequence that might or might not ever flow from the asset transfer.  The Company believes that Staff and Public Counsel are, at bottom, seeking to characterize AG Processing broadly to bolster their attempts to oppose the proposed transfer in this case.  Their theory, as reflected in their testimony, is not that the transfer will harm the Company’s ability to provide adequate utility service.  Their theory is not that there exists a direct and present detriment on account of the transfer.  Rather, their testimony reflects speculation that there might be, in the future, rate impacts as a result of the transfer that might, they argue, be detrimental to the public interest.  Their proposed list of issues is replete with “issues” directed toward this speculation, and the Company respectfully submits, under the applicable legal standards in this case, such speculation does not create proper “issues” for determination in this case.

11. A great many of the issues Staff and Public Counsel propose for determination in this case amount to asking this Commission to require the Company to provide service at the lowest possible rate, rather than at a just and reasonable rate.  Many such “issues” amount to asking this Commission to dictate how the Company provides that service (i.e. these “issues” are asking the Commission to dictate how the Company manages its business).             
12. Attached hereto and incorporated herein by this reference as Exhibit A is a copy of what the Company understands Staff and Public Counsel intend to submit as a list of issues, with italicized statements that the Company has provided setting forth the Company’s position on each such Staff or Public Counsel issue.
  As noted above, by stating its position on issues proposed by Staff and Public Counsel, the Company hereby states that it is not indicating its agreement that any issue proposed by Staff and Public Counsel is in fact a proper issue in this case.  Nor is the Company agreeing with the characterization of any such issue.       
13. The Company, Staff and Public Counsel have also discussed, and agreed-upon, the order of opening statements and the order of cross-examination.  Staff will be filing a separate pleading with respect thereto.   

14. For the reasons discussed above, set forth below is the Company’s list of issues in the form required by 4 CSR 240-2.080(21), its statement of position with respect to each such issue, and its list of witnesses and the proposed order in which such witnesses would be presented for cross examination.  
LIST OF ISSUES AND 
POSITION STATEMENTS ON EACH ISSUE

1. To approve a transfer of assets under Section 393.190, the Commission must determine the proposed transfer is not detrimental to the public interest.  AmerenUE bears the burden of proof to show that the transfer meets the “not detrimental to the public interest” standard.  Has AmerenUE presented evidence in this case sufficient to satisfy the not detrimental to the public interest standard?
Statement of Position:  Yes.  The “not detrimental to the public interest” standard requires a showing that the Company’s ability to provide safe and adequate utility service will not be materially and negatively impacted by the transfer.  All of the distribution assets to be transferred serve Illinois residents only.  Their transfer has no impact on Missouri, detrimental or otherwise, in that they are not used in or useful to utility service in Missouri.  The Company’s evidence is that there will be no impact, detrimental or otherwise, on transmission service with respect to the small amount of transmission assets to be transferred because the transfer will cause no change in how those assets are operated.  Generating capacity that is currently owned by the Company and used to serve its Illinois load will effectively now become available to serve Missouri loads.  This will enhance the Company’s ability to reliably serve its Missouri load with required capacity and energy using Company-owned and operated generating plants.  With regard to the Callaway plant decommissioning trust fund, there is no reason to increase the current Missouri contribution by the amount of the contribution formerly contributed by Illinois ratepayers ($272,554) because it is not necessary based upon current data, and there has been no showing that the Company’s funding-related assumptions are unreasonable or incorrect.
2. Section 393.190 does not require a showing of benefit on account of the transfer.  If the public utility makes a prima facie showing of no detriment, opponents of the transfer are required to go forward with compelling evidence of a direct and present detriment that is likely to occur in order to rebut the utility’s prima facie case.  Have Staff, Public Counsel or intervenors produced such compelling evidence?
Statement of Position:  No.  No party has presented any evidence of a direct and present detriment that is likely to occur.  Their evidence is directed at the possibility that, in the future, rates could be impacted if future the Metro East transfer occurs.  Their evidence does not constitute the compelling evidence required under Missouri law to rebut AmerenUE’s showing of no detriment.    
3. Section 393.190’s purpose is to ensure the continuation of adequate service to the public served by the utility.  AmerenUE contends that there is nothing about the proposed transfer that has any negative effect on its ability to provide adequate service.  Will there be a negative effect on AmerenUE’s ability to provide adequate service that causes the transfer to fail the not detrimental standard? 
Statement of Position:  No.  AmerenUE’s ability to provide adequate service will in fact be enhanced.  See the discussion above relating to Issue No. 1.

4. Staff (and OPC) recommend any approval be conditioned on Ameren Corporation’s agreement to hold AmerenUE harmless from any detrimental transmission service or cost issues caused by the transfer.  AmerenUE contends that the transfer has no effect on transmission service or costs.    Has the not detrimental standard been met without requiring the hold harmless conditions recommended by Staff and OPC?
Statement of Position:  Yes.  Staff proposes this condition, but has presented no evidence that supports the existence of any direct and present detriment relating to transmission service or transmission costs that would occur due to the transfer.  The mere transfer of legal title to the transmission assets from AmerenUE to AmerenCIPS does not affect how transmission service is provided, or what transmission costs may or may not exist.     
5. The Commission has affiliate transaction rules. Staff contends that the proposed transfer is a transaction between AmerenUE and an affiliated company that is subject to the affiliate transaction rules, while AmerenUE contends that the transaction is not subject to the rules.   Is the proposed Metro East transfer subject to the Commission’s affiliate transaction rules and, if so, should AmerenUE be granted a waiver or variance from compliance with the affiliate transaction rules?
Statement of Position:  Yes.  The affiliate transaction rules do not apply because a transfer of assets located in Illinois to AmerenUE’s Illinois utility affiliate is not the type of transaction to which the rules were directed.  With the exception of a minor Illinois part of AmerenUE’s entire transmission system, the assets to be transferred serve Illinois customers only, and have been paid for in the rates of Illinois customers only.  The Illinois portion of AmerenUE’s transmission system has only indirectly “served” Missouri customers.  A fair market price for the assets cannot practically be determined.  Requiring transfer at a fair market price would be unfair and produce a windfall for Missouri ratepayers.  If the Commission determines the rules should be applied, a waiver or variance from the rules should clearly be granted because there is no potential for any “subsidization of non-utility activities,” which is the concern the affiliate transaction rules are designed to address.
6. AmerenUE requests authority to transfer the assets listed on a fixed asset listing showing the assets as of December 31, 2003, including immaterial changes in the ordinary course of business from December 31, 2003 through the closing date.  Staff objects to giving permission to transfer anything not on the list.  Is the not detrimental standard met by allowing AmerenUE to transfer assets added or deleted due to these immaterial changes in the ordinary course of business?
Statement of Position:  Yes.  AmerenUE has provided Staff with a detailed listing of the assets to be transferred, all of which are located in Illinois.  The list could change to an immaterial degree between the date of the list and the date of closing, for example, due to changes occurring in the ordinary course of every day business.  The Commission’s practice has never been to manage the minute details of an asset transfer.  The Company has provided all material details needed to ensure the transfer is not detrimental to the public interest.    
7. Staff has proposed that any approval be conditioned on requiring two amendments to the JDA citing what it believes are inequitable financial impacts. AmerenUE contends that amendments to the JDA are beyond the scope of the present case.  Is there compelling evidence of a likely direct and present detriment if either or both of the amendments to the JDA recommended by Staff are not required?
Statement of Position:  No.  The amendments to the JDA sought by Staff are all economic, and are directed to future ratemaking impacts that might or might not occur after the end of AmerenUE’s rate moratorium on June 30, 2006.  For these reasons, the JDA simply should not be an issue in this case.  Thus, the Company strongly recommends that the Commission approve the transfer without any such conditions. If, however, the Commission believes that an amendment to the JDA that would provide for the sharing of profits from off-system power sales based upon generating capacity versus the current sharing arrangement based on load is imperative in this case, the Company would agree to that amendment but only in the context of approval of the Metro East transfer of the subject assets.  The other amendment sought by Staff depends on the existence of “market prices” that do not exist and that may not be appropriate in any event. 
8. AmerenUE asks approval to transfer the Illinois portion of nuclear decommissioning liability to Missouri, and asks permission to fund the decommissioning trust fund with AmerenUE’s existing Missouri contribution ($6,214,184) only.  Staff contends that AmerenUE should be required to continue to fund the $272,554 formerly funded by Illinois customers.   Is there compelling evidence of a likely direct and present detriment if AmerenUE is not required to continue to fund the $272,554 formerly attributed to its Illinois service territory? 
Statement of Position:  No.  The only evidence presented in this case is that it is not necessary for AmerenUE to increase the funding of its Missouri decommissioning trust fund by the $272,554 formerly attributed to AmerenUE’s Illinois service territory.  There has been no showing that the Company’s funding-related assumptions are unreasonable or incorrect.  All funds previously contributed to the decommissioning trust fund by Illinois ratepayers will be reallocated to Missouri for use in the ultimate decommissioning of Callaway.  If it is determined, at the time of AmerenUE’s next triennial decommissioning fund review (September 2005), that funding needs to increase (or decrease) to meet the then-projected Callaway decommissioning costs, any necessary funding changes can be ordered at that time.      

9. Staff/OPC allege that AmerenUE costs or liabilities due to the transfer may increase future rates.  AmerenUE is in a rate moratorium through June 30, 2006, AmerenUE’s costs and revenues unrelated to the transfer are not at issue, and an increase in rates is not a per se detriment.  Is there compelling evidence of a likely direct and present detriment due to these costs and liabilities that causes the transfer to fail the not detrimental standard?
Statement of Position:  No.  Both the existence of the rate moratorium and the speculative nature of the possible rate impacts that might or might not occur as discussed in the testimony of Staff and Public Counsel demonstrate that there is no compelling evidence that any rate impact is likely to occur.  Rate impacts are not in any event a per se detriment in a Section 393.190.1 asset transfer case.  There is no compelling evidence of any direct and present detriment, relating to rates or otherwise, on account of the transfer.

10. Staff expresses concerns about the transfer price for the assets to be paid by AmerenCIPS to AmerenUE.  The electric and gas distribution assets in Illinois to be transferred by AmerenUE have never been included in AmerenUE’s Missouri cost of service.  Is there sufficient compelling evidence of a likely direct and present detriment to Missouri ratepayers due to the transfer price sufficient to render the transfer detrimental to the public interest?   
Statement of Position:  As discussed above, with immaterial exceptions, Missouri ratepayers have not paid for the assets to be transferred.  The transfer price is simply designed to maintain the status quo at both the transferor and transferee company, and not to produce a windfall for the ratepayers in either state.
ORDER OF WITNESSES

AmerenUE hereby proposes to make the following witnesses available for cross-examination, in the order set forth below, all of whom submitted direct or surrebuttal testimony, or both, in this case.  Due to availability issues, the Company requests that three of the witnesses noted below be allowed to testify, out of order if necessary, on the dates indicated next to their name.

1.  Craig D. Nelson (Direct and Surrebuttal)

2.  Richard A. Voytas (Direct and Surrebuttal)
3.  Edward C. Pfeiffer (Surrebuttal)

4.  James C. Moore, II (Surrebuttal) – Monday, March 22

5.  Gary C. Weiss (Surrebuttal)

6.  Kevin l. Redhage (Direct and Surrebuttal)

7.  Matthew T. Wallace (Surrebuttal)
8.  Michael J. Getz (Surrebuttal) - Wednesday, March 24

9.  James J. Massman (Surrebuttal) –Wednesday, March 24

WHEREFORE, the Company hereby submits its List of Issues, Statement of Positions, and Order of Witnesses as ordered by the Commission.
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EXHIBIT A 

To AmerenUE’s Combined List of Issues, Position Statements, and Order of Witnesses

Case No. EO-2004-0108

Note:  By providing its position on the below “issues,” AmerenUE is not conceding that any such “issues” are, in fact, proper issues in this case, or properly reflect the facts, circumstances, or law applicable in this case.
Staff /OPC
1.
AmerenUE must present evidence to the Commission to show that its proposed transaction is not detrimental to the public.  Cost increases and reliability issues arising from the proposed transaction constitute detriments to the public.  Has AmerenUE presented adequate evidence in its evidentiary filings and the hearings for the Commission to find that the proposed transaction will not cause costs increases and reliability issues to AmerenUE’s Missouri electric and/or natural gas customers?  

AmerenUE’s Statement of Position:  Staff’s Issue misstates applicable law.  Cost increases (even if they are assumed to occur, a fact AmerenUE denies) do not necessarily result in higher rates, and higher rates are not necessarily detrimental.  AmerenUE’s obligation is to provide service at a just and reasonable rate, not necessarily the lowest possible rate.  Any rate impact would occur, if at all, in the future, at least after the end of the Company’s rate moratorium on June 30, 2006.  There is no compelling evidence of a direct and present detriment that is likely to occur relating to costs, or otherwise.  There is no evidence of any effect, other than a positive effect, on reliability or on AmerenUE’s ability to provide adequate utility service. Staff is attempting to dictate what generation AmerenUE uses to serve its load.  AmerenUE has met its lawful burden in this case.    
2.
The Missouri Supreme Court decision in State ex rel. AG Processing, Inc. v. Public Service Commission, 120 S.W.3d 732 (Mo. banc 2003) requires that the Commission, when determining whether to authorize transactions pursuant to Section 393.190.1 RSMo. 2000, consider and decide all necessary and essential issues, such as was the transaction at arm’s-length and are the costs reasonable, and the fact that a relevant and critical issue could be addressed in a subsequent ratemaking case does not relieve the Commission of the duty of deciding the issue.  In part, due to the rate moratorium resulting from the settlement of the Staff’s excess earning/revenues complaint case against AmerenUE, AmerenUE contends that the matters raised by the Staff regarding the rate effects of the proposed transfer are not within the bounds of the not detrimental to the public standard.  Has AmerenUE failed to meet its burden of proof by not addressing, or not adequately addressing, relevant and critical issues that have ratemaking consequences, but may not have immediate rate consequences because of the rate moratorium?
AmerenUE’s Statement of Position:  Staff’s characterization of the AG Processing Case is contrary to its holding and to this Commission’s own recent interpretation of that case.  In AG Processing, Aquila proposed, as part of its Section 393.190 merger case, and sought approval of, a $92 million merger premium (out of a merger valued at $270 million in total).  The premium was known and quantified, and treatment of it was sought by Aquila in that case.  The Supreme Court simply found, on the facts before it, that such a large, quantified premium for which rate treatment was sought should be considered because the premium would be paid as a direct result of the merger.  There is no evidence of any quantified, direct, and present item that requires similar consideration in the present case.  Staff’s Issue suggests that remote and speculative rate impacts that may or may not occur must now be analyzed and disposed of in every Section 393.190 case, a contention not supported by AG Processing. That is true regardless of the existence of AmerenUE’s rate moratorium, and is even more true given the existence of the rate moratorium. 
3.
AmerenUE in its Application requests authority to transfer assets that AmerenUE has not identified in its application, direct testimony or surrebuttal testimony.  It is not possible to determine if an asset transfer is detrimental to the public when the asset has not been identified. Should the Commission approve the transfer of unspecified assets as requested in AmerenUE’s application?

AmerenUE’s Statement of Position: Staff is incorrect.  AmerenUE has provided Staff with a detailed listing of the assets to be transferred, all of which are located in Illinois.  The list could change to an immaterial degree between the date of the list and the date of closing.  The Commission’s practice has never been to manage the minute details of an asset transfer.  All necessary material details have been provided to ensure that no transfers that would be detrimental to the public interest occur. 
4.
The Commission has affiliate transaction rules regarding transactions between affiliates. The Metro East transfer is a transaction between AmerenUE and an affiliated company.   Is the proposed Metro East transfer, including the proposed change to the JDA contained in Mr. Voytas’ surrebuttal testimony, consistent with the Commission’s affiliate transaction rules, or, in the alternative, should the Metro East transfer be granted a waiver from compliance with the Commission’s affiliate transaction rules?

AmerenUE’s Statement of Position:  AmerenUE is not required to amend the JDA at all in this case because, among other reasons, the amendments to the JDA sought by Staff are all economic and are directed to future ratemaking impacts that might or might not occur after the end of AmerenUE’s rate moratorium on June 30, 2006.  Such future, speculative impacts are not a proper issues in this case.  However, if the Commission believes that an amendment to the JDA that would provide for the sharing of profits from off-system power sales based upon generating capacity versus the current sharing arrangement based on load is necessary in this case, the Company would agree to that amendment.  If the Commission believes a waiver from the affiliate transaction rules is necessary, the waiver should be granted.  The affiliate transactions cannot, however, be applied to an amendment that itself is not required under applicable law.

5.
In his surrebuttal testimony, AmerenUE witness Mr. Edward C. Pfeiffer addresses the Staff’s proposed hold harmless condition with respect to transmission service and transmission charges.  In his rebuttal testimony, OPC witness Mr. Ryan Kind also proposed a hold harmless condition.  Is a hold harmless condition still needed to ensure no future detriment to remaining AmerenUE customers from the proposed Metro East transfer? If so, did AmerenUE fail to meet its burden of proving that the transfer is not detrimental to the public interest?

AmerenUE’s Statement of Position:  There is no evidence that supports the existence of any detriment relating to transmission service or transmission costs that would occur due to the transfer, and in fact, there is contrary evidence.  The mere transfer of legal title to the transmission assets from AmerenUE to AmerenCIPS does not affect how transmission service is provided, or what transmission costs may or may not exist.
6.
The Commission has only granted AmerenUE authority to sell up to one-half of its Phase I SO2 emission allowances in Case No. EO-98-401.  There are concerns that AmerenUE may have sold SO2 allowances outside of the authority granted by the Commission in Case No. EO-98-401. Does the potential liability that could be created by AmerenUE selling SO2 allowances outside Commission authority create a factor that could change the economic analysis of the proposed transfer?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is OPC’s/Staff’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.  The Company’s sworn surrebuttal testimony indicates that the Company is in compliance with the Commission’s prior orders.
Staff
1.
AmerenUE engages in power transactions with Ameren affiliates, e.g., Ameren Energy Generating/Ameren Energy Marketing, on a daily basis to meet its load requirements and sell excess energy. The Joint Dispatch Agreement (JDA) designates how costs and revenues from these transactions are to be assigned to AmerenUE.  Should the proper form of the JDA be decided at the time the Commission decides the proposed Metro East transfer?

AmerenUE’s Statement of Position:  AmerenUE is not required to amend the JDA at all in this case because, among other reasons, the amendments to the JDA sought by Staff are all economic and are directed to future ratemaking impacts that might or might not occur after the end of AmerenUE’s rate moratorium on June 30, 2006.  The Commission has no authority to require an amendment or change to the JDA in a Section 393.190 asset transfer case.  
2.
AmerenUE’s witness, Mr. Voytas, included 597 MWs of new combustion turbine capacity in one year in his determination of the AmerenUE revenue requirement without a Metro East transfer. AmerenUE’s load and capacity forecasts do not show the need for 597 MWs of new combustion turbine capacity in one year.  Is it appropriate to include 597 MWs of new combustion turbine capacity in one year in an analysis of the AmerenUE revenue requirement without the Metro East transfer, and if “yes,” does consideration of the 597 MWs of new combustion turbine capacity in one year without the Metro East transfer change the results of Mr. Voytas’ analysis? 

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is Staff’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.

3.
AmerenUE’s witness, Mr. Voytas, used an accounting based approach to conduct his analysis of the economic impacts of the proposed Metro East transfer. This approach does not use forecasted budget and load growth information. Is the accounting based approach a reasonable basis for evaluating the economic impacts of the Metro East transfer on AmerenUE’s Missouri electric and/or natural gas customers?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is Staff’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.

4.
AmerenUE’s witness, Mr. Voytas, determined the revenue requirements of a no Metro East transfer scenario in his analysis of the economics of the proposed transaction. This scenario includes an assumption regarding the amount of revenues AmerenUE will receive from the generation that it would build without the proposed Metro East transfer. Is this assumption utilized by Mr. Voytas appropriate?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is Staff’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.
5.
AmerenUE direct testimony filed by Mr. Voytas, shows the economic benefit to Missouri’s electric customers from the proposed Metro East transfer. Mr. Voytas’ analysis was revised in his surrebuttal testimony to reflect a change in the Joint Dispatch Agreement (JDA) that increases the economic benefit of the proposed Metro East transfer.  Is the impact of the proposed JDA change which is part of the economic analysis in Mr. Voytas’ surrebuttal testimony a proper component to include in the analysis of the economic consequences of the Metro East transfer on AmerenUE’s Missouri electric customers?  

AmerenUE’s Statement of Position:  AmerenUE is not required to show a benefit from the Metro East transfer, but Mr. Voytas’s analysis nevertheless shows an economic benefit.  As discussed above, if the JDA amendment that AmerenUE has indicated it is willing to make if required by the Commission is made, that benefit becomes even larger.  It is certainly proper to consider proof of an affirmative economic benefit as a result of the transfer, though such proof is not required.

6.
AmerenUE’s witness, Mr. Voytas, did not include the impacts of the Callaway Decommissioning Fund in his analysis of the economic impact of the proposed Metro East transfer.  The economic impacts of the proposed Metro East transfer on the Callaway Decommissioning Fund are addressed in the testimony of Ameren witness Kevin L. Redhage. Does consideration of the economic impacts of the Metro East transfer on the Callaway Decommissioning Fund change the results of Mr. Voytas’ analysis?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is Staff’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.
7.
AmerenUE is receiving $272,554 in rates from its Illinois electric customers to fund these customers’ portion of the Callaway nuclear unit’s decommissioning liability. AmerenUE will cease adding this amount annually to the Callaway Decommissioning Fund if the proposed Metro East transfer is approved because AmerenUE will not have Metro East customers from whom it will be collecting these funds. Is it detrimental to the public, i.e., AmerenUE’s Missouri electric customers, for AmerenCIPS to collect monies for nuclear decommissioning and not deposit these funds in the AmerenUE decommissioning fund while AmerenUE transfers to its Missouri electric customers the liability for Callaway decommissioning costs?

AmerenUE’s Statement of Position: The entire premise of Staff’s “issue” is incorrect.  There is a rider in existence in Illinois that permits AmerenUE to assess its Illinois customers for the Callaway decommissioning cost attributable to load in Illinois.  That rider would be cancelled upon transfer of the load, as there would be no Callaway costs attributable to Illinois load.  One cancelled, no monies will be collected from Illinois customers for decommissioning purposes.  
8.
Ameren Services Company (AMS) provides support services to its affiliate, AmerenUE. The surrebuttal testimony of Mr. Weiss provides AmerenUE’s analysis of the economic impact of these costs on the Metro East transfer.  Is Mr. Weiss’s analysis adequate to find that the costs of the AMS support services will not negatively impact the results of Mr. Voytas’ study of the economic impacts of the Metro East Transfer on Missouri electric customers or Missouri natural gas customers?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is Staff’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.

9.
AmerenUE will transfer liabilities to AmerenCIPS as a result of the Metro East transfer. These liabilities are addressed in the surrebuttal testimony of Mr. Getz. Is AmerenUE proposing to transfer an adequate level of liabilities to AmerenCIPS so that the liability transfer will not have a negative impact on the results of Mr. Voytas’ study of the economic impact of the Metro East transfer on Missouri electric and/or natural gas customers? 

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is Staff’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.

10.
AmerenUE did not perform a study of the economic impacts of the Metro East transfer on its Missouri natural gas customers similar to the study performed by Mr. Voytas for AmerenUE’s Missouri electric customers. AmerenUE filed the surrebuttal testimony of Mr. Massmann to address natural gas issues raised by the proposed Metro East transfer. Is Mr. Massmann’s surrebuttal testimony adequate for the Commission to find that the Metro East transfer will not have a detrimental economic impact on AmerenUE’s Missouri natural gas and/or electric customers, i.e., not be detrimental to the public?

AmerenUE’s Statement of Position:  There is no allegation, nor any evidence, of any present and direct detriment relating to natural gas issues.  This “issue” again deals with possible and future rate impacts that might or might not ever occur.  In any event, Mr. Massman’s testimony is clear that the transfer will have no detrimental impact.
11.
AmerenUE’s witness, Mr. Voytas, did not include the impacts of the transfer of transmission plant in his analysis of the economics of the Metro East transfer.  The cost-of-service impacts of the transfer of transmission plant were not addressed in the surrebuttal testimony of AmerenUE witnesses. Given this lack of evidence on the cost-of-service impacts of the transfer of transmission plant in the proposed Metro East Transfer, is there sufficient information to make a determination on the overall economics of the proposed Metro East transfer?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is Staff’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.
12.
The extension of the contract for purchase power is not an issue related to the near-term need for capacity from either the Metro East transfer or in the alternative the addition of 597 megawatts of combustion turbine capacity.  Is the need for near-term capacity the proper basis for the economic evaluation to determine whether or not the transfer is not detrimental to the public interest?

AmerenUE’s Statement of Position:  No.  The capacity and energy that becomes available from AmerenUE-owned generation as a result of the Metro East transfer is being made available for long-term needs.  Long-term needs, under the Commission’s rules, are based upon a planning horizon of at least 20 years.  
OPC 

1.
In his direct testimony, AmerenUE’s witness, Mr. Voytas, determined the post transfer year-by-year reserve margins revenue requirements based on the assumption that  AmerenUE will not extend its EEI contract from the Joppa plant beyond December 2005. AmerenUE owns 40% of EEI and AmerenUE’s parent, Ameren, owns 60% of EEI.  Is it prudent for AmerenUE to not extend its EEI contract for 400 MW of capacity from the Joppa plant beyond December 2005?  If AmerenUE’s failure to extend the EEI contract was not prudent, did AmerenUE fail to meet its burden of proving the transfer is not detrimental to the public interest?

AmerenUE’s Statement of Position:  This is not a proper issue in the present case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is OPC’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.  The Commission has no jurisdiction to dictate to AmerenUE which plants it uses, or which purchased power contracts it should enter into, to obtain necessary power to serve its load.  
2.
AmerenUE already has generation facilities in Illinois and plans to acquire additional generation facilities in Illinois (the Pinckneyville and Kinmundy peaking plants).  AmerenUE proposes to transfer ownership of all of its transmission facilities in Illinois to AmerenCIPS, except for the transmission towers along the east side of the Mississippi River, as part of the proposed transfer.  Should Commission approval of this case be conditioned on AmerenUE’s agreement to hold its Missouri ratepayers harmless from any adverse rate or reliability impacts that result from the Pinckneyville and Venice generating facilities no longer being directly connected to Missouri via transmission assets that are owned and operated by AmerenUE?

AmerenUE’s Statement of Position:  The Kinmundy plant is currently not connected to an AmerenUE transmission line, but rather, is connected to an AmerenCIPS transmission line.  After the transfer, it is correct that the Pinckneyville  plant will now be connected to an AmerenCIPS transmission line, which is and has been true of other AmerenUE designated network resources in the past, including the EEInc Joppa plant, et al.  There is no evidence that supports the existence of any detriment relating to transmission service or transmission costs that would occur due to the transfer, and in fact, there is contrary evidence.  The mere transfer of legal title to the transmission assets from AmerenUE to AmerenCIPS does not affect how transmission service is provided, or what transmission costs may or may not exist.  
3.
Ameren’s witness, Mr. Voytas, determined the revenue requirements of a no Metro East transfer scenario and a Metro East transfer scenario in his analysis of the economics of the proposed transaction. Did those scenarios include appropriate assumptions about the total margin on sales of any excess capacity and energy that would be enabled by the change in capacity balances under each scenario? If the assumptions for one or both scenarios were inappropriate, did UE fail to meet its burden of proving that the transfer is not detrimental to the public interest?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is OPC’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.
4.
AmerenUE’s witness, Mr. Voytas, determined the revenue requirements of a no Metro East transfer scenario in his analysis of the economics of the proposed transaction. Is there a substantial possibility that the revenue requirement associated with the no Metro East transfer scenario is overstated because this scenario did not consider other known existing resource options that may have resulted in lower revenue requirements? If so, did AmerenUE fail to meet its burden of proving that the transfer is not detrimental to the public interest?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is OPC’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.
5.
AmerenUE’s witness, Mr. Voytas, determined the revenue requirements of a no Metro East transfer scenario in his analysis of the economics of the proposed transaction. Is there a substantial possibility that the revenue requirement associated with the no Metro East transfer scenario is overstated because AmerenUE did not issue a new RFP to discover other resource options that may have resulted in lower revenue requirements? If so, did AmerenUE fail to meet its burden of proving that the transfer is not detrimental to the public interest?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is OPC’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.
6.
AmerenUE’s witness, Mr. Voytas, determined the revenue requirements of a no Metro East transfer scenario in his analysis of the economics of the proposed transaction. Was the revenue requirement associated with the no Metro East transfer scenario significantly overstated because Mr. Voytas assumed that the new gas fired generation capacity that AmernUE would acquire would cost $471/kW? If so, did AmerenUE fail to meet its burden of proving that the transfer is not detrimental to the public interest?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is OPC’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.
7.
AmerenUE’s witness, Mr. Voytas, determined the revenue requirements of a Metro East transfer scenario in his analysis of the economics of the proposed transaction. Was the revenue requirement associated with the Metro East transfer scenario significantly understated because Mr. Voytas assumed that the cost of complying with environmental regulations (SO2, mercury, CO2, etc.) would remain unchanged over the 25 year time horizon of the analysis? If so, did AmerenUE fail to meet its burden of proving that the transfer is not detrimental to the public interest?

AmerenUE’s Statement of Position:  This is not a proper “issue” in this case.  The issue is whether the transfer meets the not detrimental standard.  This “issue” is OPC’s attempt to characterize the sufficiency of evidence regarding a benefit Mr. Voytas contends exist, a benefit which AmerenUE is not in any event required to show.

� Except for a very few assets located in Illinois to be retained by AmerenUE, as noted in the Application.


� It is possible that the final list of issues Staff and Public Counsel may submit could vary somewhat from the annotated list included as Exhibit A hereto.  Due to filing deadline requirements, the Company has commented on the list available to it when this filing was made.  The Company understands that Staff and Public Counsel also intend to include, in their list of issues, a statement of their positions on AmerenUE’s proposed list of issues.
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