Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Tariff Filing of Sprint Missouri, Inc. d/b/a Sprint to Increase the Rate for the Metropolitan Calling Area Plan.
	))))
	Case No. IT-2003-0292

	
	
	


Initial Brief of the Staff of the 

Missouri Public Service Commission

I. Introduction

The Staff of the Missouri Public Service Commission (“Staff”) submits this initial brief recommending approval of the tariff revision, Tariff No. JI-2003-1401, filed by Sprint Missouri, Inc. d/b/a Sprint (“Sprint”) on January 29, 2003.  Sprint’s tariff revision proposes to increase the actual business and residential rates charged for metropolitan calling area (“MCA”) services in the Kansas City MCA, for the optional tiers three, four and five.  The increases range from 5.3% to 7.7% for residential MCA services, and from 7.7% to 8% for business MCA services.  In a prehearing conference held on March 13, 2003, the parties agreed to forgo an evidentiary hearing and to submit the case to the Commission through briefs.  On April 11, 2003, the parties stipulated to a set of facts relating to the issue of whether Sprint may raise its MCA rates within the 8% cap under Section 392.245 RSMo 2000.  The Staff offers the following argument in support of its conclusion that the proposed tariff revisions are just, reasonable and lawful, and should be approved.

II. Missouri Statutes

Sprint is a large incumbent local exchange telecommunications company as defined by Sections 386.020(22) and 386.020(30) RSMo 2000.  The Commission granted Sprint status as a price cap regulated company in its Order Approving Price Cap Regulation in Case No. TO-99-359 (August 19, 1999).  By granting Sprint price cap status, Sprint became subject to the provisions of Section 392.245 RSMo 2000.  

Section 392.245.11 regulates the amount that a price cap regulated company may increase its rates and maximum allowable prices for nonbasic telecommunications services.  This section states in pertinent part that:

The maximum allowable prices for nonbasic telecommunications services of a large, incumbent local exchange telecommunications company regulated under this section shall not be changed until January 1, 1999 . . .[t]hereafter, the maximum allowable prices for nonbasic telecommunications services of an incumbent local exchange telecommunications company may be annually increased by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices. . . .  An incumbent local exchange telecommunications company may change the rates for its services, consistent with the provisions of section 392.200, but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established for such service under this section  (emphasis added).

In this case, Sprint’s tariff revision would increase the rates it charges customers for optional MCA services by no more than eight percent.  MCA is an optional nonbasic telecommunications service as defined by Section 386.020(34).  Sprint’s MCA rates have not been raised since Sprint moved to price cap status in 1999.  According to Section 392.245.11 RSMo 2000, Sprint may increase its charges for nonbasic MCA services by eight percent annually, so long as that change is consistent with Section 392.200 RSMo 2000.  

The Staff interprets the above-quoted statutes to allow Sprint to lawfully increase its nonbasic MCA service rates as proposed in Sprint’s tariff revision filing.  Under Section 392.200 RSMo 2000, all rates charged by telecommunications charges must be just and reasonable.  It has been argued that the price cap regulatory framework, by its design, will lead to just and reasonable rates.  However, it has also been argued that an increase under price cap regulation must be found to be just and reasonable pursuant to the Commission’s authority under Sections 392.200.1 and 392.245.1 RSMo 2000.  In Case No. TT-2002-447, In the Matter of the Tariff Filing of Sprint Missouri, Inc. d/b/a Sprint to Increase the Residential and Business Monthly Rate for the Metropolitan Calling Area Plan, the Staff argued that Section 392.245.11 “suggests that the price cap regulatory framework, by its design, will lead to just and reasonable rates” which would preclude the Commission from rejecting a tariff for its failure to meet a just and reasonable standard.
   In Case No. TR-2001-65, In the Matter of an Investigation of the Actual Costs Incurred in Providing Exchange Access Service and the Access Rates to be Charged by Competitive Local Exchange Telecommunications Companies in the State of Missouri, however, the Staff argued that the price cap statute can also be interpreted not to limit the Commission’s authority to determine whether any rate, including rates charged by price cap regulated companies, are just and reasonable.
  Under either interpretation, the Staff concludes that the proposed tariff revisions are just and reasonable.  

III. The Commission’s MCA Order

The Commission approved Sprint’s current MCA rates more than ten years ago in Case No. TO-92-306.  In Case No. TO-99-483, the Commission addressed MCA rates and the ability of a carrier to raise those rates.  The Commission, in its September 7, 2000 Report and Order, addressed the pricing of MCA service:

The Commission also finds that it is in the public interest to allow ILECs to exercise the full pricing flexibility that they are statutorily entitled to have.  The Commission determines that ILECs are allowed to change their MCA service charges in response to competition brought on by flexible pricing of MCA service by CLECs, subject to statutes and other safeguards against predatory pricing.  For price cap companies, that means that pricing flexibility subject to maximum allowable prices under Section 392.245, RSMo.  For rate-of-return companies, that means pricing flexibility subject to total earning limitations under Sec​tions 392.220‑240, RSMo.
However, while the Commission finds that both the ILECs and the CLECs should be given flexibility to set rates lower than the rates set out in Case No. TO‑92‑306, the evidence also suggested that it would be reasonable, necessary and in the public interest to place a cap on those rates to protect consumers from price increases.  The rates set in 1992 were found to be just and reasonable and were not based on cost to the carriers; thus, those rates are still a just and reasonable cap on the price of MCA service to consumers.

In the first paragraph quoted above, the Commission indicates its desire to allow incumbent local exchange companies, such as Sprint, the full pricing flexibility they are entitled to have under the statutes.  The Commission specifically states that price cap companies such as Sprint are subject to maximum allowable prices under Section 392.245 RSMo.  The maximum allowable prices under Section 392.245 allow for an eight percent annual increase.  The annual increase, however, must be just and reasonable under Sections 392.200.1 and 392.245.1 RSMo 2000.  In the second paragraph quoted above, the Commission concludes that the rates set in 1992 “are still a just and reasonable cap on the price of MCA service to consumers.”  The Staff believes that the proposed increases would bring Sprint’s MCA rates to levels that are also just and reasonable.  The Staff also believes that the Commission’s Report and Order in Case No. TO-99-483 considered a company’s ability to propose changes to its MCA rates, and that such proposed changes should be consistent with the statutes applicable to that carrier:

That each telecommunication company offering Metropolitan Calling Area service shall charge rates for such service which are no greater than the rates set forth in TO-92-306, by filing those rates in tariffs approved by the Commission.  That each telecommunications company offering Metropolitan Calling Area service may propose changes in such rates by filing revised tariffs for review and approval under the statutes applicable to that company and its proposed tariff. [emphasis added].

In the present case, Sprint proposes changes to its MCA rates by filing revised tariffs for review and approval under the statutes applicable to Sprint and Sprint’s tariff.  Other parties may argue that the Commission’s Report and Order in Case No. TO-99-483 intended to fix an indefinite cap on MCA service and that the Commission cannot allow increases to the capped MCA rates.  Regardless of the Commission’s intentions when it issued its decision in Case No. TO-99-483, the Commission is not precluded from reaching a different conclusion in this case.  State ex rel. Jackson County v. P.S.C., 532 SW2d 20 (Mo. en banc 1976).


IV.
Just and Reasonable Analysis

As discussed above, two interpretations of the price cap statute have been argued regarding a just and reasonable standard.  The following analysis applies if the Commission adopts the interpretation that it may review whether a proposed rate increase under the price cap statute is just and reasonable.

Ten years have passed since the Commission initially set the current MCA rate caps.  During that same time period, the general level of consumer prices has risen twenty-eight (28) percent, the level of consumer prices for local telecommunications service charges has risen twenty-seven (27) percent, and the level of consumer prices for intrastate toll calls has decreased nine (9) percent.
  Since MCA service combines both local and long distance elements, the average between those two services equals a consumer price increase over the past ten years of fourteen (14) percent.
  The Staff realizes that the Consumer Price Index is not used for MCA non-basic service under Section 392.245 RSMo 2000, however, the Staff considered the CPI for comparison purposes since MCA rates are not cost-based.
  Taking the fourteen percent increase over the last ten years into consideration, it seems reasonable to anticipate that there may be a need for an increase in MCA rates at some time.  The increases that Sprint is seeking are listed in the following table for comparison purposes:

	
	Current Rate
	Proposed Rate
	Percentage Increase

	MCA-3 Exchanges
	
	
	

	Business
	$24.80
	$26.78
	7.98%

	Residential
	$12.35
	$13.00
	5.3%

	MCA-4 Exchanges
	
	
	

	Business
	$46.75
	$50.49
	8%

	Residential
	$21.55
	$23.00
	6.7%

	MCA-5 Exchanges
	
	
	

	Business
	$70.70
	$76.35
	7.99%

	Residential
	$32.50
	$35.00
	7.7%


The Staff does not believe that a rise in the consumer price index necessarily implies that any rate increase would be justified.  The Staff’s recommendation in this case follows a careful consideration of the following: 1) the ten-year time difference between when the rates were set and the present; 2) the twenty-eight percent increase in the consumer price index over the past ten years; 3) the roughly fourteen percent increase in the consumer prices for local and long distance telecommunications service over the past ten years; 4) the 5.3% to 8% proposed increases; 5) and a consideration of the proposed rates on their face.  Taking these factors into consideration, the Staff concludes that the proposed tariff revisions are just and reasonable.


V.
Conclusion


The Staff believes the proposed MCA rate increases are lawful, just and reasonable.  Accordingly, the Staff recommends that the Commission approve the tariff revision and allow Sprint to increase its MCA rates as proposed.   
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� Staff Supplemental Brief, p. 81, April 29, 2002.


� Initial Brief of the Staff of the Missouri Public Service Commission, pp. 23-27, December 13, 2002.


� Report and Order, pp. 23-24.


� Report and Order, p. 34.


� The Missouri Supreme Court concluded that the Commission’s “supervision of the public utilities of this state is a continuous one and its orders and directives with regard to any phase of the operation of any utility are always subject to change to meet changing conditions, as the commission, in its discretion, may deem to be in the public interest.”  Jackson County v. P.S.C., 532 SW2d at 29.  


� Attached and labeled “Appendix A” is the U.S. Department of Labor, Bureau of Labor and Statistics, Consumer Price Index (“CPI”) for January 1913 through February 2003; the CPI for local telephone service charges for 1993 through 2003; and the CPI for Intrastate toll calls for 1993 through 2003.  The Staff calculated the consumer price changes based on the percentage difference between February 1993 and February 2003.


� The Staff calculated the fourteen percent by measuring the percentage difference between the combined toll and local CPI figures for February 1993 and the combined toll and local CPI figures for February 2003


� In the Commission’ Report and Order, Case No. TO-99-483, p. 22, the Commission states, “MCA service is a Commission-mandated service that has not been cost based…”
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