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Reply Memorandum

COMES NOW the Staff of the Missouri Public Service Commission and in response to the legal memoranda previously filed in this matter, responds:

The Commission has raised the issue of whether it may examine the justness and reasonableness of rate increases to the line status verification and busy line interrupt services that Southwestern Bell Telephone, L.P. d/b/a SBC Missouri, Inc. (“SBC”) has filed.  If the Commission does have that authority, the Commission must then address the question of the degree of increase, if any, SBC should be permitted to apply to its current rates under the price cap statute, Section 392.245(11), for these nonbasic telecommunications services.  

The memoranda of SBC, Sprint Missouri, Inc. d/b/a Sprint (“Sprint”), and Spectra Communications Group, LLC d/b/a CenturyTel and CenturyTel of Missouri, LLC, all arrive at the same legal conclusion:  that the Commission has no authority to examine rate increases filed under the provisions of Section 392.245(11) beyond mathematical verification to ensure that the increases are below the eight percent increase permitted by that statutory section.  Collectively and communally, the memoranda rely upon a broad cross-section of statutory construction methodologies.  They apply a more textualist interpretation to the statutory language, in keeping with the provisions of Section 1.090 (“[w]ords and phrases shall be taken in their plain or ordinary and usual sense”), in contrast to the Office of the Public Counsel’s more purposive mode of analysis.  Staff agrees with the legal analysis in the SBC, Sprint and CenturyTel memoranda in general.  Indeed, Staff’s legal memorandum includes many of the same statutory analyses as the latter memoranda: all discuss the impact of Section 392.245.7 as it excludes the application of Section 392.240.1 from price cap companies; the definition of price capped rates as “just and reasonable” under the introductory language of Section 392.245.1; and the implication that if the legislature specified that rate increases of up to eight percent were permitted under a specific statute, it is not reasonable to assume that a rate increase of less than that amount would not be permitted under that same statute because of the intrinsic conflict between those two outcomes.

Likewise, a number of the memoranda address the application of the word “shall” in Section 392.245.11, which states that the tariffs bearing annual increases of up to eight percent “shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established for such service under this section.”  “The requirements of statute '(are) imperative where the public or persons have rights which ought to be exercised or enforced'.”  Stine v. Kansas City, 458 S.W.2d 601, 609 (Mo.App. 1970), quoting from State ex rel. Carpenter v. City of St. Louis, 2 S.W.2d 713, 727 (Mo.banc 1928) (“The word "shall," when used in a statute, is often construed to mean "may."   It is imperative where the public or persons have rights which ought to be exercised or enforced; but, where no right or benefit depends upon its imperative use, it may be held directory only”).  Section 392.245.11 appears to grant the right to the regulated incumbent local exchange telecommunications company to have its increases approved by the Commission, so long as its rate increases are up to eight percent, filed in tariffs before the Commission, and are in keeping with the provisions of Section 392.200.  Staff has previously addressed the role of Section 392.200.1 in this proceeding and will not reiterate that discussion here.  See Staff’s Legal Memorandum, pp. 4-5.  In sum, by using the term “shall” relative to the Commission’s role; by outlining specific requirements (notice to the Commission, filing tariffs) to meet in order to obtain a specific end (an increase in maximum allowable prices); and by creating an explicit eight percent cap that a price cap company cannot exceed, the Legislature appears to have explicitly granted a right to an incumbent local exchange telecommunications company that complies with the other statutory provisions of up to an eight percent increase in maximum allowable prices, and correspondingly in the rates, for nonbasic telecommunications services.

The Office of the Public Counsel cites to a series of pre-1996 judicial pronouncements on the Commission’s role in establishing utility rates and protecting the consumer against public utility monopolies to support its contention that the Commission retains complete authority over price cap maximum allowable price and rate increases.  Office of the Public Counsel’s Initial Legal Memorandum, p. 2.  These principles color the Public Counsel’s argument throughout its Memorandum.  However, it is important to note that the Legislature, through the enactment of S.B. 507 in 1996, created a system of more flexible regulation over telecommunications companies that, for large incumbent local exchange telecommunications companies, have alternative local exchange telecommunications companies providing service in their service areas.  Section 392.245.2.  

The Office of the Public Counsel relies heavily on the provisions of Section 392.185, which sets forth the purpose of Chapter 392 as it pertains to regulation under the state Public Service Commission law.  That section was developed as part of S.B. 507, so it must be read in conjunction with the provisions of the Price Cap Statute (Section 392.245); however, its terms are general in nature.  As Staff has previously noted, 
if a statute deals with a subject in general terms, and another statute deals with the subject matter in a more detailed way, the general statute yields to the more specific statute.  U.S. Cent. Underwriters Agency, Inc. v. Manchester Life and Case. Management Corp. 952 S.W.2d 719, 722 (Mo.App. E.D. 1997).  Likewise, Section 392.190, applying the provisions of Sections 392.190 to 392.530 to Missouri telecommunications service and companies, dates back to at least 1919 and is equally general in its application.  That statute’s terms cannot override the specific provisions of Section 392.245, either.

In citing to the Commission’s decision in Case No. TO-99-483,
 the Office of the Public Counsel references a Commission statement that “the rates set in 1992 were found to be just and reasonable and were not based on cost to the carriers; thus, those rates are still a just and reasonable cap on the price of MCA service to consumers.”  Report and Order, 9 Mo.P.S.C. at 310.  However, in the immediately preceding paragraph, the Commission had stated both “that it is in the public interest to allow ILECs to exercise the full pricing flexibility that they are statutorily entitled to have” and that “[f]or price cap companies, that means pricing flexibility subject to maximum allowable prices under Section 392.245, RSMo.”  Id.  In that same Report and Order, the Commission found in its Conclusions of Law section that “[p]ricing flexibility for price cap companies is subject to maximum allowable prices under Section 392.245, RSMo Supp 1999.” Id. at 312.  This language does not support a conclusion that the Commission intended to limit the rights of price cap companies under the Price Cap Statute in its Report and Order in Case No. TO-99-483.  The Commission has been characterized as an administrative arm of the 

Legislature and a creature of statute itself.  State ex rel. Missouri Cable Telecommunications Ass’n v. Missouri Pub. Serv. Comm’n, 929 S.W.2d 768, 772 (Mo.App. W.D. 1996).  Accordingly, the Commission may not exempt companies from the application of specific statutes that apply to those companies.

Other cases cited by the Office of Public Counsel address whether the Commission maintains regulatory authority over telecommunications companies.  The Office of Public Counsel accurately cites these cases as support for the principle that the Commission has retained basic regulatory authority over every telecommunications company certificated in the State of Missouri, including companies granted price cap status.  However, the specific and detailed framework created by the Legislature in Section 392.245, coupled with the introductory language that indicates the rates developed under the price cap regulatory system are just and reasonable, implies that the Commission is to play a more limited role regarding price cap company rates.

Finally, the Office of Public Counsel suggests that the Price Cap Statute must be read within the context of the entire regulatory scheme to give effect to its purpose.  Office of the Public Counsel’s Initial Legal Memorandum, pp. 6-12.  Although this section of the Office of Public Counsel’s Memorandum may be a convincing critique of the Price Cap Statute, this case is not the correct setting to address these issues.  The Office of Public Counsel suggests that “[i]t is only when effective competition rises to a level to discipline pricing by the incumbent does the need for PSC oversight of pricing diminish.” (sic) Id. at 8.  It further says “[a]s Senate Bill 507 advanced toward approval, the companies repeated assured lawmakers and the public that price reductions would occur and that price cap regulation gave them the downward price flexibility to meet competition.” (sic) Id. at 9.  Also, the point is made that some “nonbasic” services may be very important for consumers and a key part of their telecommunications needs, and an increase in those rates may have an adverse impact on some consumers.  Id. at 10.  As accurate as these and other similar points may be, this case involves the construction of a specific statute that is not as ambiguous as the Office of Public Counsel suggests, and the criteria that the Office of Public Counsel offers for the Commission to rely upon in making its decision are not relevant criteria for the Commission to rely upon in deriving its conclusion in this case.  Instead of addressing these arguments to the Commission in this contested case context, the Office of Public Counsel may more effectively and productively address them to the Legislature. 

WHEREFORE, Staff respectfully recommends that the Commission deny Public Counsel’s motion and approve SBC’s tariff filing, as SBC proposes to increase its rates by no more than the amount expressly permitted by Section 392.245.11.
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� In the Matter of an Investigation for the Purpose of Clarifying and Determining Certain Aspects Surrounding the Provisioning of Metropolitan Calling Area Service after the Passage and Implementation of the Telecommunications Act of 1996, 9 Mo.P.S.C.3d 297 (Report and Order, September 7, 2000). 


� An exception to this principle occurs, of course, when the Legislature specifically grants the Commission this authority, as it does in Section 392.361 (“the commission may suspend or modify the application of its rules or the application of any statutory provision contained in sections 392.200 to 392.340, except as provided in section 392.390” for competitive or transitionally competitive services or companies.)
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