







     STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 6th day of July, 2004.

The Staff of the Missouri Public

)

Service Commission,


)







)



Complainant,

)







)

v.





)  

Case No. TC-2004-0319







)

Arizona Telephony Brokers, L.L.C.,
)







)



Respondent.

)

DETERMINATION ON THE PLEADINGS AND ORDER DIRECTING

GENERAL COUNSEL TO SEEK PENALTIES

Syllabus: 

This order determines on the pleadings that Arizona Telephony Brokers, L.L.C. failed to file its annual report on time and directs the General Counsel of the Commission to seek penalties in Circuit Court.   

Background:

On January 29, 2004, the Staff of the Missouri Public Service Commission filed a complaint against Arizona Telephony Brokers, alleging that the company is subject to penalties under the law for failing to file its annual report for 2002 by April 15, 2003.  Staff requests an order from the Commission authorizing it to seek penalties against Arizona Telephony Brokers in Circuit Court.  Arizona Telephony Brokers has not denied that it failed to file its annual report by April 15, 2003, and in fact filed the report on February 17, 2004. 

Determination on the Pleadings:

Determination on the pleadings is appropriate where, after the pleadings are closed, no genuine factual dispute remains for hearing and one of the parties is entitled to a determination as a matter of law.
  Commission Rule 4 CSR 240‑2.117(2) authorizes the Commission to determine a contested case on the pleadings in appropriate circumstances: 

Determination on the Pleadings-- Except in a case seeking a rate increase or which is subject to an operation of law date, the commission may, on its own motion or on the motion of any party, dispose of all or any part of a case on the pleadings whenever such disposition is not otherwise contrary to law or contrary to the public interest.

This is not a case seeking a rate increase nor is this case subject to an operation of law date.  Determination of this case on the pleadings is not otherwise contrary to law and the public interest favors a quick and efficient resolution of this matter.  Therefore, the Commission may dispose of this matter on the basis of the pleadings of the parties.  

Findings of Fact:

Arizona Telephony Brokers is a corporation, certified by this Commission as an interexchange telecommunications carrier.  The Commis​sion takes official notice of its records that indicate that Arizona Telephony Brokers was certificated on May 23, 2002, in Case No. TA-2002-479.  In its verified Complaint, Staff alleges that Arizona Telephony Brokers is a "telecommunications company" and a "public utility" and thus subject to the jurisdiction of this Commission.  Staff further alleges that Arizona Telephony Brokers is required, by statute and rule, to file its annual report by April 15 each year for the immediately preceding calendar year.  Staff also alleges that Arizona Telephony Brokers did not file its annual report for 2002 until February 17, 2004.  Staff prays that the Commission will find Arizona Telephony Brokers to be in violation of the applicable statute and rule and will authorize the General Counsel to seek monetary penalties in the courts.  

Arizona Telephony Brokers filed a response to the complaint on March 4, 2004, in which it does not deny that it did not timely file its 2002 annual report.

 Based on Staff's Complaint and Arizona Telephony Brokers’ response, the Commission finds that Arizona Telephony Brokers is certified by this Commission as an interexchange telecommunications carrier and that Arizona Telephony Brokers did not timely file its Annual Report for 2002 with this Commission.

Conclusions of Law:

Pursuant to Section 386.250(2) and Chapter 392, RSMo 2000, the Missouri Public Service Commission has regulatory jurisdiction over all telecommunications facilities, services and companies.  This Commission certified Arizona Telephony Brokers as an inter​exchange telecommunications carrier and the Commission concludes that Arizona Telephony Brokers is thus subject to this Commission's jurisdiction.  

Section 392.210.1, RSMo 2000, requires that telecommunications companies file annual reports:

Every telecommunications company shall file with the commission an annual report at a time and covering the yearly period fixed by the commission.  * * *  If any telecommunications company shall fail to make and file its annual report as and when required or within such extended time as the commission may allow, or shall fail to make specific answers to any question within the period specified by the commission for the making and filing of such answers, such company shall forfeit to the state the sum of one hundred dollars for each and every day it shall continue to be in default with respect to such report or answer.  Such forfeiture shall be recovered in an action brought by the commission in the name of the state of Missouri.  The amount recovered in any such action shall be paid to the public school fund of the state.  The commission may, when it deems it advisable, exempt any telecommunications company from the necessity of filing annual reports until the further order of the commission. 

(Emphasis added.)

Commission Rule 4 CSR 240-3.540
 provides in part:

(1) Except for private pay telephone providers, which are exempted under the provisions of 4 CSR 240-3.505(1)(B), all telecommunica​tions companies shall submit an annual report to the commission on or before April 15 of each year, except as otherwise provided for in this rule.  

The Commission concludes that Arizona Telephony Brokers is a telecommunications company and is therefore subject to the annual report requirement.  The Commission further concludes that Arizona Telephony Brokers violated Section 392.210.1, RSMo 2000, and Rule 4 CSR 240‑3.540(1) in that it failed to file its annual report for 2002 by April 15, 2003.  The Commission also concludes that Arizona Telephony Brokers is subject to a penalty under Section 392.210.1, RSMo 2000, of $100 for each day its annual report was due but unfiled.  The Commission will therefore authorize and direct its General Counsel to seek penalties in Circuit Court.  

IT IS THEREFORE ORDERED:
1. That the General Counsel of the Missouri Public Service Commission is directed to bring an action against Arizona Telephony Brokers, L.L.C., in the Circuit Court of appropriate venue, seeking penalties for Arizona Telephony Brokers, L.L.C.'s violation of Section 392.210.1, RSMo 2000, and Rule 4 CSR 240‑3.540(1).
2. That this order shall become effective on July 16, 2004.

3. That this case may be closed on July 17, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Mills, Deputy Chief Regulatory Law Judge

� J. Devine, Missouri Civil Pleading and Practice, Sec. 20-7 (1986).  


� This rule became effective April 30, 2003.  Prior to that the effective rule with the same requirements was found at 4 CSR 240-10.080.
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