BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Ronald MacKenzie,



)







)




Complainant,

)







)

v.





)  

Case No. IC-2004-0608 







)

Sprint Missouri, Inc., d/b/a Sprint-ILEC,
)







)




Respondent.

)

ORDER TO SHOW CAUSE

This order directs Ronald MacKenzie, Complainant, to show cause why his complaint should not be dismissed.

On June 21, 2004, Ronald MacKenzie filed a complaint with the Missouri Public Service Commission against Sprint Missouri, Inc., d/b/a Sprint-ILEC.  In his complaint, Mr. MacKenzie states that a telephone line owned by Sprint is approximately 10 feet above the ground where he has built a driveway on his property.  Mr. MacKenzie asserts that the National Electric Safety Code requires that a line over a driveway be 15.5 feet above the ground, and asks the Commission to require Sprint to raise the line at Sprint’s expense.

On June 23, the Commission sent notice of the complaint to Sprint, which filed its answer and motion to dismiss on July 23.  In its motion to dismiss, Sprint agrees that the appropriate height of the line over Mr. MacKenzie’s new driveway is 15.5 feet, but counters that the line was at the appropriate height when the line was installed.  Sprint states that it installed the line in 1975 when the land underneath it was undeveloped rural land, and that it remained as such until very recently.  Sprint asserts that the appropriate section of the National Electric Safety Code for undeveloped rural land requires that the line be 9.5 feet above the ground.  Because Mr. MacKenzie has changed the use of the land, Sprint argues, he must bear the cost of raising the line.

On August 16, Mr. MacKenzie filed a response to Sprint’s answer and motion to dismiss.  Mr. MacKenzie differs with Sprint’s account of when certain events transpired, and with its statements about what information was provided, but agrees in general that the central question is who bears the responsibility for raising the line.

On October 14, the Commission issued an order directing its Staff to investigate the complaint and file a report on its investigation.  The order also allowed Mr. MacKenzie the opportunity to respond to the Staff filing, but Mr. MacKenzie did not respond.  In response to that order, the Staff of the Commission conducted an investigation and on October 29 filed a report in which it concludes:

Mr. Mackenzie built his driveway under an existing and properly installed Sprint aerial cable.  The installation meets the requirements in NESC for non-vehicle traffic.  When Mr. MacKenzie constructed the driveway into his property, he assumed the responsibility of the vehicle traffic entering and exiting his property.    Therefore, the complainant bears the responsibility and financial obligation for the modifications to the telecommunication lines.  Staff wishes to emphasize that this cable must be raised.  Staff recommends the Commission to dismiss Case No. IC-2004-0608.

The Commission will order Complainant to file a pleading showing cause why the Commis​sion should not enter an order dismissing his complaint on the basis of the reasoning set forth in Staff’s October 29 pleading.

IT IS THEREFORE ORDERED:

1. That Complainant Ronald MacKenzie must file a pleading in compliance with this order no later than December 10, 2004.

2. That this order shall become effective on November 30, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Lewis Mills, Deputy Chief Regulatory Law

Judge, by delegation of authority pursuant 

to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 30th day of November, 2004.

� Sprint also raises issues concerning waiver and the statute of limitations.  Sprint’s analysis on these issues has so far failed to show their bearing on this case.
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