BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Union Electric Company )
d/b/a AmerenUE for Authority to File )
Tariffs Increasing Rates for Electric ) Case No. ER-2010-0036
Service Provided to Customers in the )
Company’s Missouri Service Area )

BRIEF OF AMICUS CURIAE MISSOURI ENERGY DEVELOPMENT
ASSOCIATION

COMES NOW the Missouri Energy Development Association (“MEDA”)
and for its brief as Amicus Curiae in the captioned matter, states the following:

In paragraph 8 of its Memorandum in Support of Motion for Summary
Determination, Public Counsel states the following:

The Commission’s primary role is protecting consumers. “The

Commission’s principal purpose is to serve and protect

ratepayers.”
Public Counsel in footnote 6 cites two Court of Appeals decisions in support of
this proposition. This is nevertheless an incorrect statement of the law.

The Commission needs to look no further than Public Service Commission
Act itself for the principle that the Commission’s primary objective is to balance
the interests of the utility’s owners (i.e., stockholders) and those of its customers.
Section 386.610, RSMo states as follows:

A substantial compliance with the requirements of this chapter

shall be sufficient to give effect to all rules, orders, acts and

regulations of the Commission, and they shall not be declared

inoperative, illegal or void for any omission of a technical nature in

respect thereto. The provisions of this chapter shall be liberally

construed with a view to the public welfare, efficient facilities and

substantial justice between patrons and public utilities. (emphasis
added)




The Missouri Supreme Court elaborated on this topic in State ex rel. City of St.
Louis v. Public Service Commission, 73 S.W.2d 393 (banc 1934):

[§ 393.190, RSMo] must be read together with other provisions of
the Public Service Commission Act, so that the whole act may be
construed to effect the purpose for which it was enacted. The
whole purpose of the act is to protect the public. The public served
by the utility is interested in the service rendered by the utility and
the price charged therefore; investing public is interested in the
value and stability of the securities issued by the utility. (Citations
omitted, emphasis added)

There can be no question but that the public interest is a balance of the
interests of the consuming public and the investing public.

Additionally, it cannot be doubted that the Commission must provide a
utility a reasonable opportunity to earn a fair return on the assets it has devoted
to the public service. Utility Consumer’s Council of Missouri v. Public Service
Commission, 585 S.W.2d 41, 49 (Mo. banc 1979). This is a constitutional right
of the stockholders of the utility. State ex rel. Missouri Public Service Company
v. Fraas, 627 S.W.2d 882, (Mo. App. 1981).! In this regard, the Commission
must consider of the 1925 opinion of the Missouri Supreme Court wherein it
stated that:

The enactment of the Public Service Act marks a new era in the

history of public utilities. Its purpose is to require the general public

not only to pay rates which will keep public utility plants in proper

repair for effective public service, but to further insure to the

investors a reasonable return upon funds invested. The police
power of the state demands as much. We can never have efficient
service, unless there is a reasonable guarantee of fair returns for

capital invested. . . . These instrumentalities are a part of the very
life blood of the state, and of its people, and a fair administration of

! “There can be no argument but that the Company and its stockholders have a
constitutional right to a fair and reasonable return upon their investment.” 627
S.W.2d at 886.



the act is mandatory. When we say ‘fair’, we mean fair to the
public, and fair to the investors.

State ex rel. Washington University v. Public Service Commission, 272 S.W. 971,
973 (Mo. banc). The case law upon which Public Counsel relies is merely dicta
of an inferior court.? Moreover, the Crown Coach case dealt with the topic of
certificates of convenience and necessity for an intrastate motor carrier and
which is, consequently, not on point with the matter at hand.

It is beyond question that the Commission’s duty is to balance the
interests of the public, both the investing and consuming public, in a manner
consistent with the constitutional right of the shareholders of the utility to have a
reasonable opportunity to earn a fair return on property dedicated to the public
service. Where it appears that the traditional ratemaking process is depriving a
utility of that reasonable opportunity, the Commission’s obligation to be fair to
both the public and utility investors dictates that it take such steps as are within
its power to remedy that problem, including by awarding interim rates. Interim
rates, that are subject to refund thus at least in part provide a greater level of
fairness to utility investors, as the law requires, and are also fair to customers
insofar as customers will ultimately pay rates found to be just and reasonable in
the course of the final resolution of the rate case in which interim rates are

sought — no more and no less.

> To the extent Public Counsel points to the Western District Court of Appeals
opinions as legal authority at odds with that provided by MEDA, infra, the conflict
must be resolved consistent with the principles of law as enunciated by the Act
and as set forth in the opinions of Missouri Supreme Court.
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