BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Manager of the Manufactured Housing and

Modular Units Program of the Public 

Service Commission,



Complainant,

v. CASE NO. MC-2006-0389

Blakely Manufactures Homes



Respondent.
APPLICATION FOR REHEARING


COME NOW Blakely Manufactured Homes, pursuant to Section 386.500 RSMo 2000 and 4 CSR 240-2.160, and for its Application For Rehearing, respectfully state as follows:

1.  On February 27, 2007, the Commission issued its Report and Order in this case.  The Report and Order made a finding that Blakely violated each of nine counts filed in the Complaint by the Manager of the Manufactured Housing and Modular Units Program of the Commission (hereinafter referenced to as Manager) and thereby failed to meet its statutory duty pursuant to section 700.100.3(6) RSMo 2000 to properly set up and install a modular unit. 
2.  The Report and Order is unlawful, unjust, unreasonable, arbitrary, capricious, and unsupported by competent and substantial evidence on the evidentiary record before the Commission, all in material matters of fact and of law, individually or cumulatively, or both, as herein indicated.  It also fails to make adequate and sufficient findings of fact and conclusions of law.
3. The Commission’s Report specifically states the only evidence in the record 
that supports Blakely’s contention that it did not receive the appropriate set-up manual is the single statement Mr. Blakely made to the field inspector, Tim Haden. 

4. Said finding totally ignores the evidentiary requirements of the parties and  
facts in record, to wit: 


a. The burden of proof for prosecuting this action lies with the Manager as to each and every allegation.

b. The Manager provided no proof it was working from the manual that Manufacture provided to Blakely.
c. Field Inspector, Hayden specifically testified he contacted the manufacturer directly to obtain any manuals used to investigate and further the claims of the Commission.
d. The manuals offered into evidence by the Manager were directly from the manufacturer as testified to by Field Inspector, Hayden. 

e. Even if the Manager was operating under a presumption of law, that it had the proper manuals, (Blakely does not suggest there is any presumption in the law), said presumption was rebutted when Field Inspector Hayden was told by Blakely he was given a different manual. 

f. The fact that Field Inspector Hayden was asked at the hearing to compare the two manuals (the one obtained by Hayden from the manufacturer and the one sent to Blakely) does not remove the burden in this case because Blakely is being prosecuted pursuant to 4 CSR 240-123.065(2) and 4 CSR 240-123.080(7). 

g. Any attempt to place a duty upon the dealer, irrespective of the manufacturer’s behavior, is an arbitrary and capricious application of the law the Commission is bound by because it totally ignores the language of 4 CSR 240-123.065(2) and 4 CSR 240-123.080(7). 

WHEREFORE, Blakely respectfully request that the Commission rehear and reconsider this matter and grant such other relief as is appropriate under the circumstances.
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