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STAFF’S BRIEF ON MOOTNESS

A cause of action is moot when the question presented for decision seeks a judgment upon some matter which, if the judgment was rendered, would not have any practical effect upon any then existing controversy.  The existence of an actual and vital controversy susceptible of some relief is essential to appellate jurisdiction.  Martin v. Director of Revenue, 44 S.W.3d 822, 824 (Mo App. 2001).  A case on appeal becomes moot when circumstances change so as to alter the position of the parties or subject matter so that the controversy ceases and a decision can grant no relief.  State ex rel. Monsanto Co. v. Public Service Commission, 716 S.W.2d 791, 793 (Mo. 1986).  Thus, whether this case is moot turns on the relief, if any, that the Commission can order.

The Commission cannot, on the single issue of depreciation, order that Laclede change current customer rates.  In setting rates, the Commission must consider all relevant factors.  State ex rel. Utility Consumers’ Council of Missouri v. Public Service Commission, 585 S.W.2d 41, 49 (Mo. banc 1979).  Because the factors that would be relevant for setting new customer rates would be the current Laclede revenues and costs, and not those considered in this case or subsequent Laclede rate cases, the Commission cannot order new customer rates without considering current revenues and expenses.  Cases considering tariffs that have been superceded are generally considered moot.  State ex rel. Missouri Public Service Commission v. Fraas, 627 SW.2d 882, 885 (Mo. App. 1981).

The Commission, on the basis of the record compiled five years ago, cannot reasonably order new depreciation rates on a going forward basis.  The Commission has ordered the current depreciation rates, based upon then-relevant record evidence, and there is no reason to suggest that evidence from five years ago provides a sound basis for a decision now.

The Commission may proceed to hearing and decision in this case, on the record in this case, and grant Laclede the higher depreciation rates it seeks.  The Commission could order Laclede to restate its depreciation expense for the period when the other rates set in this case were in effect.  This would require Laclede to restate its income (downward) for the period, and to modify its reserve accounts for ensuing periods.  The Commission cannot now permit Laclede to recover additional revenues to cover those costs.

The Court’s discussion in Monsanto, 716 S.W.2d at 793-94, is instructive.  The lower court had held that Monsanto was moot, basing its decision on Lightfoot v. City of Springfield, 236 S.W.2d 348 (Mo. 1951).  In Lightfoot plaintiffs sought to participate in pipeline refunds received by the utility.  The Lightfoot Court held that because no party had challenged the rates set by the Commission, that the utility was entitled to keep all rates that it had collected from customers.  In Monsanto the Court held that because utility customers had challenged the rates set by the PSC, and established a stay fund in the circuit court, that the issue of rate design remained viable despite intervening rate cases settlements and orders.

In the present case the Commission cannot set new customer rates.  It cannot now or in the future permit Laclede to collect additional revenues for service rendered in the past without running afoul of the proscription against retroactive ratemaking.  UCCM, 585 S.W.2d at 59.  

In the present circumstances Staff does not believe that the Commission can issue an order that will have any practical effect upon a presently existing controversy.  Staff therefore respectfully suggests that the present controversy is moot.
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