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)
DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY

I disagree with the Commission policy that today’s Order Suspending Tariff establishes.  I believe its effect is to rewrite the Price Cap Statute and that it will not withstand judicial scrutiny.  Furthermore, today’s decision also results in the suspension of some very significant price reductions.


The majority points out that the cap for nonbasic services “apparently” may be increased by as much as eight percent annually regardless of general economic conditions.  Nevertheless, the majority opines that the condition of the national economy over the course of the past two years does not support an eight percent increase in rates for nonbasic telecommunications services.


It is unclear how the majority supports an inquiry into the applicability of a clear legislative provision based upon changes in economic condition.  If it is appropriate to change the law, then it is the prerogative of the Legislature, rather than the Commission to do so.  The Legislature has not changed the law to accomplish what the majority prefers.


Furthermore, it is not adequate to cite the “just and reasonable” reference in section 392.200 to support a reduction in the maximum allowable price cap.  The Price Cap Statute itself provides that the Commission “shall have the authority to ensure that rates . . . are just, reasonable and lawful by employing price cap regulation.”
 


The Legislature specifically provided that an incumbent local exchange company regulated under section 392.245 may seek and obtain an increase in the maximum allowable rates in certain situations.  Chapter 392.246 provides for a petition for rate relief and for the Commission to grant rate relief to a company regulated under price cap, where the maximum rates chargeable by such a telecommunications company are insufficient to yield reasonable compensation for the service rendered.  The statute expressly lists certain factors the Commission shall consider in determining the just and reasonable rates when increasing the maximum that may be charged.


The Legislature made no such provision for a decrease in the maximum allowable rates for an incumbent local exchange company regulated under section 392.245.  Indeed, if the Commission were to determine the maximum allowable rates set by the Price Cap Statute to be unjustly and unreasonably high, there is no guidance from the Legislature concerning any factors that could or should be considered in such an analysis.


The majority cites Case No. TO-2001-467, where the Commission found Line Status Verification and Busy Line Interrupt to be subject to effective competition in only two of Bell’s 160 exchanges, as support for its decision to examine the just and reasonable nature of an eight percent increase under the Price Cap Statute.  A close reading of the Statute, however, makes it clear that any determination that effective competition does not exist requires that the maximum allowable prices established under the Price Cap Statute shall continue to apply.


Under section 392.245.5, there are two expressly-provided outcomes of a Commission investigation of the state of competition for various services in each exchange where a price-cap regulated carrier provides service.  The Commission may determine that effective competition exists and the local exchange telecommunications company may thereafter adjust its rates for such competitive services upward or downward as it deems appropriate.  Otherwise, the Commission may determine that effective competition does not exist in the exchange, as it did in TO-2001-467 for Line Status Verification and Busy Line Interrupt for 158 of Bell’s exchanges, and the maximum allowable prices established by the Price Cap Statute shall continue to apply.  There is absolutely no reference in the Price Cap Statute to a cap lower than that set out in the statute.



For these reasons, I respectfully dissent.





Respectfully submitted,







___________________________







Connie Murray, Commissioner

Dated at Jefferson City, Missouri, 

on this 3rd day of July 2003.

� 392.245.1 emphasis added
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