BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Investigation of the
)

state of competition in the exchanges of
)
Case No. IO-2003-0281

Sprint Missouri, Inc.



)

INITIAL BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL

The Office of the Public Counsel asks the Missouri Public Service Commission to deny Sprint Missouri, Inc.'s application to reclassify its services to competitive status pursuant to the price cap statute, Section 392.245.5, RSMo 2000. With the exception of intraLATA toll services, Sprint has failed to come forward with substantial and competent evidence on an exchange-by-exchange basis to demonstrate that its telecommunications services face effective competition in its exchanges.  Sprint had the burden of coming forward with evidence of effective competition for each of the services for which it seeks reclassification. Sprint failed to meet its burden.  In absence of this required evidence, the Commission has only one option under Section 392.245, RSMo: it must hold that the record does not support a finding of effective competition, and therefore, deny Sprint's reclassification requests and order that Sprint's services in each of its exchanges remain subject to regulation under price cap regulation. Section 392.245.5, RSMo.

Sprint's evidence lacked sufficient quality and quantity that could reasonably lead the Commission to make informed and adequate findings that its services face effective competition.  Sprint submitted generalized information, with little exchange specific or Missouri specific data.  Its evidence often consisted of lists of services identified as "statewide services" (Ex. 2, Idoux Schedule JRI-17; Ex. 1, p. 7-10) and lists of CLECs and telecommunications companies or wireless companies (Ex. 1, p. 12-13; 14) or internet providers that operate in the state of Missouri. That information does not rise to the level of evidence that would show the presence of effective competition on an exchange-by-exchange basis.  Sprint often concludes with little to nil supporting explanation and factual basis how and in what manner these services face effective competition.  (Ex. 1, p. 7-19)

 Sprint relies heavily on the reclassification of SBC's services in TO-2001-467 as the compelling reason to justify the reclassification of its services. (Ex. 1, p. 19-21)  Sprint's reliance on the SBC case is misplaced and unreasonable.  It cannot bootstrap the reclassification of its services merely by pointing to the results of the SBC case. The Commission decides these reclassification matters under the price cap statute on a case-by-case, company by company, and exchange-by-exchange basis.   SBC and Sprint are two separate and distinct large incumbent local exchange companies.  Each company serves different service territories and exchanges and each company has their own inventory of incumbent exchanges in which it is the incumbent and carrier of last resort.  SBC and Sprint often face competition from different CLECs and at differing levels and intensity of competition. Sprint serves a more rural customer base that SBC that gives a different context to the competitive environment.  Sprint’s witness in chief had little first hand knowledge of specific SBC data. (Ex. 2, p. 5).

The most glaring defect in Sprint's reliance on the Commission's reclassification of SBC's services comes when Sprint links to its brand of services to SBC's services that were reclassified by the Commission's holding that these services became competitive by operation of law under Sections 392.361 and .370 without any analysis or findings as to effective competition under Section 392.245.  In the Circuit Court, Public Counsel successfully challenged the PSC's conclusion of law and ruling on this automatic reclassification; the Commission and SBC have appealed this reversal to the Missouri Court of Appeals.

Sprint's attempt to reclassify local services and related access line related services in Sprint's five exchanges (Kearney, Norborne, Rolla, Platte City and St. Robert) falls far short of that evidence the Commission deemed essential to reflect effective competition.  The evidentiary record does not show any significant competitive impact that alternative local providers have had on Sprint prices for the same or similar services. Sprint's own exhibit (Ex. 16) of its pricing practices from the inception of price cap regulation in 1999 to the present does not reveal a history of competition that has any discipline effect on Sprint's pricing.   Sprint witnesses did not address the effect of competition on Sprint’s pricing structure, pricing policy, and pricing decisions since the inception of price cap regulation.  Instead, Exhibit 16 illustrates a steady increase in virtually all of Sprint rates for its services, especially local services and related services. Without substantial and competent evidence that competition played any disciplining role in the pricing decisions of Sprint for its services, the Commission should conclude that it had no effect. 

 Sprint's tactic in this case has been to repeatedly argue that it is bound by the price cap statute and is limited to increases under that statute pursuant to access/local service rebalancing, changes in the Consumer Price Index, and the annual 8% limit on nonbasic services. (Ex. 1, p. 10; Ex. 2, p. 33, 38-39) Sprint does not explain why, with the authority to forego rebalancing or increases due to the CPI or the many 8% annual increases it adopted, it chose not to pursue reduced pricing options in the interests of combating competition. Sprint fails to offer any explanation or justification for not seeking pricing flexibility to meet competition available under the price cap statute and by permission of the PSC pursuant to Section 392.200.4, RSMo that offers options for geographic specific pricing if justified and approved by PSC order. 

The reasonable conclusion from this dearth of evidence of the driving forces behind Sprint's pricing history is that Sprint's pricing decisions apparently do not reflect the pressure from competitors.  Sprint seems more concerned about its ability under a competitive classification to increase its rates without the limits and restrictions imposed by the price cap statute. (Ex. 1, p. 10; Ex. 2, p. 38-39).  This statement is not reassuring to Public Counsel.  Sprint has considerable flexibility to meet competition under the price cap statute.  It can lower prices without the need for a full rate case when effective competition encroaches on its customer base or on future customers. (See, for example, those options that allow Sprint to meet pricing of local service in the 5 exchanges at issue in Section 392.200.4). But Sprint is not interested in that facet of reduced regulation; rather it seeks an unlimited and unrestrained hand to increase prices as it sees fit.  Sprint's theme through this case is it wants that freedom to act without the protection afforded consumers under price cap regulation.  Unfettered pricing authority is Sprint's goal derived from the requested reclassifications.  That goal is inconsistent with the purposes of Chapter 392 as outlined in Section 392.185. 

In the opening statement, Public Counsel spoke of the competitive covenant with consumers. (Tr. 44-48)  The covenant is that the Commission will continue the price cap regulation of telecommunications companies until such time as effective competition can act as the counterbalance to the natural power and advantage the incumbent provider enjoys in the market and as a means to assure that services are provided at just and reasonable rates and the consumer is protected from overreaching by the company.  The evidence in this case reveals an immature level of competition in these five exchanges.  The record does not support cutting Sprint loose from the price cap restrictions that safeguard the ratepayers.

APPLICABLE LAW

Effective competition is the keystone for the reclassification analysis under price cap regulation.  However, it is not defined.  Instead, Section 386.020(13), RSMo lists the factors that the Commission should consider in determining effective competition.  These factors are: 
  
(a) The extent to which services are available from alternative providers in the relevant market; 

  
(b) The extent to which the services of alternative providers are functionally equivalent or substitutable at comparable rates, terms and conditions; 

  
(c) The extent to which the purposes and policies of Chapter 392, RSMo, including the reasonableness of rates, as set out in Section 392.185, RSMo, are being advanced; 

  
(d) Existing economic or regulatory barriers to entry; and 
  
(e) Any other factors deemed relevant by the Commission and necessary to implement the purposes and policies of Chapter 392, RSMo.


In the SBC competition case, In the Matter of the Investigation of the State of Competition in the Exchanges of Southwestern Bell Telephone Company, Case No. TO-2001-467 (December 27, 2001), the Commission said: 

"The determination of what is effective competition does not necessarily turn on the definition of the term "service". Nor does it turn on whether competitors that are not regulated by the Commission are considered. Given the final factor of Section 386.020(13), the Commission's analysis must include all relevant factors. As stated by several witnesses, including Dr. Aron, Mr. Price, Ms. Meisenheimer, and Mr. Voight, no single factor can be determinative."  (SBC Order, p. 10).


The Commission must always focus its analysis on the legislative intent and purpose of the regulation of telecommunications industry.  The General Assembly has laid out the specific purposes and policies of Chapter 392 in Section 392.185 and further references those purposes in the effective competition analysis in Subsection 386.020(13)(c)).  Section 392.185 provides the purposes and policies as follows: 

  
(1) Promote universally available and widely affordable telecommunications services; 

  
(2) Maintain and advance the efficiency and availability of telecommunications services;

  
(3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri; 

  
(4) Ensure that customers pay only reasonable charges for telecommunications service; 

  
(5) Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services; 

  
(6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest; 

(7) Promote parity of urban and rural telecommunications services; 
  
(8) Promote economic, educational, health care and cultural enhancements; and 

(9) Protect consumer privacy.

The Commission has encapsulated the meaning of competition that benefits the consumer (that is, effective competition) in a statement in the SBC competition case.  The Commission said:

"Competition" as used in subsection 5 of the price cap statute refers to competition that is adequate to accomplish the purposes that were previously to have been accomplished by the cost floors and maximum prices and, to produce the intended or expected results, namely accomplishing the "purposes and policies of chapter 392, RSMo, including the reasonableness of rates, as set out in section 392.185," over a sustained period running up to five years into the future. As witnesses such as Dr. Aron testified, this means that "effective competition" is competition that exerts sustainable discipline on prices and moves them to the competitive level of true economic cost." (SBC Order, p. 11).



One of the troubling elements of the record before the Commission in the SBC case was that SBC could not produce evidence that the competition it faced exerted this sustainable discipline on prices.  SBC witnesses could not testify that SBC pricing practices, policies, and history were related in any way to competitive pressures.  The Commission specifically noted that "There was no testimony that any specific changes were made as a result of competition or explaining the specific analysis that resulted in such changes."  (SBC Order, p. 10).


That same deficiency is present in the record in this investigation into competition in Sprint’s exchanges for Sprint services.  Sprint's Exhibit 16 is not a history of reaction to competitive pressure.  Sprint witness in chief admits that it does not reflect the effect of competition. (Tr. 68-70).

EFFECTIVE COMPETITION IN THE FIVE EXCHANGES

Reclassification of Sprint's residence core access line services and access line-related residence services and business core access line services and access line related business services offered in the Kearney, Norborne, Rolla, Platte City and St. Robert exchanges. (ISSUES 1, 2, 3 AND 4)
Public Counsel asks the Commission to deny reclassification of these services.  These services are dependent on delivery through Sprint's loop facilities.  Sprint continues to control this bottleneck facility.  A review of the evidence shows that Sprint has not adduced substantial and competent evidence that effective competition exists in each of these exchanges for each of these services.  Using the criteria for effective competition in Section 386.020 (13) RSMo, and considering the legislative purposes of Chapter 392,RSMo set out in Section 392.185, Sprint has not presented a compelling case for reclassification.  The most significant defect in Sprint's evidence is the lack of any price discipline on Sprint's prices posed by competition. (Tr. 68-70).  Exhibit 16 shows how local service and related services have escalated under Sprint’s price cap authority to increase prices.

When local service prices have increased with each year with the operation of CLECs in those exchanges, the only reasonable conclusion is that competition has no effect on Sprint's pricing decisions and policy.  Sprint will apparently continue to move forward with each and every opportunity to increase local service rates and the rates of related access line services without regard to any inroads competitors have made in its local market in these exchanges.   The record fails to show any contrary tendency.

OPC economist Barbara Meisenheimer detailed her analysis that the market for these services is highly concentrated. (Ex. 8HC, p. 15-23)  This concentration of market power into two competitors does not produce effective competition when the competitive forces do not have a positive consumer impact on the market.  The competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition.  (Ex. 8HC, Meisenheimer Rebuttal, 12-23, 24; Ex. 11, Meisenheimer Surrebuttal, p. 1-2)

STATEWIDE SERVICES (ISSUES 5, 6, 7, 8, 9, 11, 12, 13,  AND 17)

The evidence in the whole record fails to demonstrate that effective competition exists for these services in these exchanges.  The Commission should deny reclassification and continue the price cap regulation. (Ex. 8HC, Meisenheimer Rebuttal, p. 25; 4-6).  Sprint relies upon SBC competition case for its support. (Ex. 3, Harper Direct, p. 7-27).  There is little exchange specific data.  Broad conclusions substitute for specific data of price discussion and other measures of effective competition.

The Commission's decision in the SBC competition case was wrong as a matter of law.  Sprint cannot bootstrap its own reclassification of "statewide services" with a legally defective legal holding.  The Commission applied the wrong provisions of Chapter 392, RSMo and overlooked the relevant and material facts when it ruled that services that were classified as transitionally competitive in Case No. TO-93-116 are now competitive services by operation of law under Section 392.370, RSMo 2000.   The PSC did not properly consider the effect of the designation of SWBT as a price cap company and that the provisions relating to the classification and pricing of services by rate of return companies no longer applied. 

Since November 18,1997, SWBT has been regulated as a price cap company, subject to the limitations and restrictions of Section 392.245, RSMo.  As such, the PSC was required to use that statute for the process to reclassify SWBT’s services to competitive rather than rely on the classification process designed for rate of return companies under Sections 392.361 and 392.370, RSMo. 


Sections 392.361 and 392.370 were designed for a company regulated under a different form of regulation.  Those statutes cover a different regulatory era prior to the introduction of local competition under the Federal Telecommunications Act of 1996 and the implementation provisions of Senate Bill 507 in 1996.  Sections 392.361 and 392.370 as well as the other provisions relating to classification and pricing of services by rate of return regulated companies had its most recent origin in Laws 1987, House Bill 360.  The provisions of Sections 392.361 and 392.370 have separate and independent triggers for classifying services that are different and distinct from the Section 392.245, RSMo provisions for reclassification of services of a price cap company such as SWBT or Sprint. 

Section 392.361 establishes a system for the classification of services.  This case was not conducted under the provisions of Section 392.361; the Commission opened an investigation pursuant to the provisions of the price cap statute, Section 392.245.  Section 392.370 provides for the classification of transitionally competitive services based upon the passage of time and applies to all exchanges of Sprint.  Section 392.245 applies only to price cap regulated companies and establishes effective competition for each service as the triggering event and requires a finding of effective competition on an exchange-by-exchange basis.  

Because SWBT and Sprint are no longer regulated under rate of return regulation, the process in Sections 392.361 and 392.370 for the classification and transition of services from noncompetitive status to transitionally competitive status and finally to competitive status do not apply. Under those sections, the pricing of transitionally competitive services are governed by price bands that are approved by the PSC in which the company can price its services. Section 392.510, RSMo.

Since 1999, Sprint was regulated under the price cap regulatory scheme. This system does not look to the cost of the services or the earnings of the company, but rather gives the company pricing flexibility to meet competition and protects consumers by imposing limits on the maximum prices the company can charge and restricts the amount these maximum prices can annually increase.  

The two systems of regulation are not compatible and cannot be intermixed. Each regulatory method has its own separate process to commence the reclassification of service and to determine when and how a service can be classified as competitive.  Section 392.245.5 provides guidelines based on the existence of effective competition on an exchange-by-exchange basis and requires a showing that effective competition exists prior to a reclassification of service in an exchange.  Under the rate of return and its classification system in Sections 392.361 and 392.370, RSMo, a different standard is used that allows the passage of time to convert a transitionally competitive service to a competitive service unless the PSC extends the classification for another fixed period of time.  The classification process in Sections 392.361 and 392.370 does not require the PSC to make an exchange-by-exchange investigation.  Those sections do not mandate that the PSC first make a finding of effective competition as is required under the price cap statute.  

For these reasons, Public Counsel suggests that the PSC’s ruling in the SBC competition case that certain services are competitive services by the operation of law rather than under any analysis for effective competition under the terms of Section 392.245 was erroneous, unlawful, unreasonable, and unjust.  It would be erroneous for the PSC to follow the same legal reasoning to reclassify Sprint services without an effective competition analysis.

INTRALATA MTS SERVICES  (ISSUE 10)

Public Counsel does not disagree that intraLATA MTS services sold on a per minute basis are competitive services and does not oppose the reclassification of those services as competitive.  However, Public Counsel does not accept every element of Sprint's position on why it should be reclassified. (Ex. 3, p. 6-7).  This is especially true with the reliance on services that are not telecommunications services.  Public Counsel's position is only applicable to those per minute priced toll services. Public Counsel opposes reclassification of those Sprint toll services provided on a flat-rate unlimited usage. (Ex. 8HC, Meisenheimer Rebuttal, p. 13-14: Ex.11, Meisenheimer Surrebuttal, p. 2).

 
Payphone  (ISSUE 14)

Public Counsel does not believe that Sprint has adduced sufficient evidence to support a finding of effective competition on this issue and therefore, asks the Commission to deny the reclassification.

DIRECTORY ASSISTANCE (ISSUE 15) 

AND LOCAL OPERTOR SERVICES (ISSUE 16)

These services should not be reclassified in any Sprint exchanges. The competitive status of these services depend on and are intertwined with that of the local access line service. (Ex. 8HC, Meisenheimer Rebuttal, 23; Report and Order, TO-2001-467) Sprint still dominates local service in each exchange and most customers are directed to Sprint's service via 1+411 for directory assistance and 0+ for local operator service. (Ex. 8HC, Meisenheimer Rebuttal, 25) The competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition. Since the core access line services have not been shown to be subject to effective competition, these Local Operator services and directory assistance services are not subject to effective competition.

optional mca (ISSUE 18)

Public Counsel opposes the reclassification of Optional MCA services as competitive. Effective competition does not exist in any Sprint exchanges for this service. (Ex. 8HC, Meisenheimer Rebuttal, 24, 12-15) Because a customer cannot take MCA service independent of subscribing to Sprint's local service, the competitive status of these services depend on and are intertwined with that of the local access line service. (Ex. 8HC, Meisenheimer Rebuttal, 23; Report and Order, TO-2001-467) The competent and substantial evidence demonstrates that these services in these exchanges are not subject to effective competition. Since the core access line services have not been shown to be subject to effective competition, Optional MCA services as related services are not subject to effective competition.

The Commission should make a finding that effective competition does not exist and order that the current price cap regulation continue to apply. (Issue 19)
Sprint wants to change the status quo in the method of its regulation.  Sprint has the burden of proof to demonstrate that effective competition exists for each service in each exchange and the Commission must make an affirmative finding of effective competition prior to reclassification of any service within the first 5 years that an ALEC provides that service in the exchange. (Report and Order TO-2001-467; Section 392.245.5) The scope of this investigation covers all exchanges and all services regardless of whether or not Sprint has petitioned for the reclassification of the service or the exchange. In absence of Sprint adducing competent and substantial evidence of effective competition, the Commission must continue the price cap regulation status. (Ex. 8HC, Meisenheimer Rebuttal, 3-7).  Section 392.245.5 gives the Commission no other option.
 

TIMING OF DECISION (ISSUE 20)

The Commission is not required to issue a decision in this case by December 15, 2003.  Sprint Missouri Inc.’s telecommunications services in Sprint Missouri, Inc. exchange cannot be automatically reclassified or reclassified by default from price cap regulation to a competitive status.  The statute does not authorize this reclassification by delay in the Commission issuing a decision.

Sprint cannot achieve the benefits of the reclassification provisions of the price cap statute by default.  The specific statutory language requires a finding of effective competition and a default decision would be inconsistent with the public interest.  These services will remain classified as price cap regulated services pursuant to Section 392.245.5 unless the Commission makes an affirmative finding that effective competition exists in the exchange for each of the various services of Sprint Missouri, Inc. Only if the Commission finds that effective competition exists can the company adjust rates as it deems appropriate in a competitive environment; if it does not exist, then price cap regulation continues to apply. (Ex. 8HC, Meisenheimer Rebuttal, p. 3-7).  December 15, 1998 is the date ExOp was granted a certificate and the tariff was approved.  The relevant issue is whether or not the ALEC has actually been "providing service" in a specific exchange for 5 years. Therefore, the relevant five-year period would fall in February and March, 2004. (Ex. 8HC, p. 7).

CONCLUSION


Sprint’s pricing history tells the tale of the failure of competition to achieve that level of competition that can work to protect the consumer.  Regulation is said to be a substitute for market forces.  In a similar vein, competition can serve as a substitute for regulation, but only if the competition can carry out the legislative goals, objectives and purposes listed in Section 392.185, RSMo.  Otherwise regulation and PSC oversight must act to carry out that legislative policy.


The evidence presented in this case shows an absence of effective competition that can carry out the competitive covenant for the consumer.  This case demonstrates how the presence of competition alone does not fulfill the competitive promise of lower prices, better service, and more service innovations and options.  A duopoly in local service concentrates market power and has no meaningful effect on improving the lot of consumers.  

Sprint continues to increase rates and seeks the reduced restrictions of competitive classification on its ability to set prices.  Public Counsel urges the Commission to protect the consumer and enforce the competitive covenant for consumers.  The only sure method to do this is to reject Sprint’s request for reclassification and continue the protection of price cap regulation.
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