BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
In re the matter of MCI Worldcom 
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Communications, Inc. proposed tariff to increase 
)
Case No. 

its intrastate connection fee to recover access costs 
)
Tariff No. JL-2004-1424

charged by local telephone companies.

)

      
 

. 

OFFICE OF THE PUBLIC COUNSEL’S MOTION TO REJECT SURCHARGE TARIFF INCREASE AND, IN THE ALTERNATIVE, TO SUSPEND THE TARIFF AND TO HOLD EVIDENTIARY AND PUBLIC HEARINGS
The Office of the Public Counsel asks the Public Service Commission of Missouri to reject the proposed tariff of MCI WorldCom Communications, Inc. that increases from $1.95 to $2.95 its monthly service charge known as an “Instate Access Recovery Fee“ because the charge is unjust and unreasonable and discriminatory in that the charge is levied only upon the company's residential customer accounts in Missouri that are presubscribed to MCI WorldCom for long distance toll service (where “MCI spending” exceeds one dollar in a month). Given the purported purpose of the charge is to recover excessive access fees, it is discriminatory to levy this surcharge only upon residential customers and on a flat fee non-usage basis when access charges are incurred by the company on a usage basis and as a result of calls from business customers.   In the alternative, Public Counsel asks the Commission to suspend the tariff and hold an evidentiary and public hearing.






Introduction

Stemming from their claim that certain states, including Missouri, have "excessive" intrastate switched access rates, AT&T, MCI, and Sprint each sought approval from the Public Service Commission for a separate surcharge in addition to the existing rates and charges for their toll services for a segment of their Missouri customers. AT&T's and MCI's surcharges were $1.95, while Sprint's surcharge was $1.99 per month. The apparent object of the surcharges was to recover directly from ratepayers the costs the carriers incurred for in state access charges outside of the existing per minute toll rates. The PSC approved the surcharges over the objection of Public Counsel. After the Cole County Circuit Court affirmed the Commission's orders approving the surcharges, Public Counsel appealed the orders to the Missouri Court of Appeals, Western District. The cases have been briefed and argued and await decisions.

Public Counsel asks the Commission to reject this major interexchange long distance carrier's increase of its special surcharge, a surcharge that only confuses the consumer and hides rate increases and the true cost of the service to customer.  Though the surcharges, the company has decided to double-charge the residential customer for costs already included in its existing rates by adding a surcharge or separate charge to “recover” these same costs. Now, the company, without any explanation or justification, seeks a dollar a month increase in that surcharge. Once again, Missouri residential customers will be subjected to discriminatory treatment since the effective rates they pay for interstate long distance will be higher than the same effective rate paid by customers in other states where the company does not impose this surcharge.

Scope of competition in long distance residential market

 Residential customers on a national level account for 40% of the toll revenues. (Federal Communications Commission, Trends in Telephone Service, May 22, 2002, (www.fcc.gov/wcb/stats.), 10-1).  But MCI has decided to burden residential customers with 100% of the effort to “recover” the costs of access fees paid for all toll calls since only residential customers in Missouri are assessed the special surcharge.  The residential customer pays an extra charge not paid by any business MCI customer in the state, including some of the largest businesses in the state, nation, and world. A customer with a low volume of toll pays the same as a high volume user even though a high volume toll user can cause MCI to incur significantly more access costs. The impact of this special surcharge is discrimination without justification or reason.  MCI’s access recovery charge results in unjust and unreasonable rates that unlawfully discriminates against Missouri residential customers.

Although the long distance market is considered competitive, there is still a high percentage of market concentration with AT&T, MCI, and Sprint controlling about 64% of the total toll market based on 2000 toll service revenues. (FCC, Trends, p.10-14) In the Missouri residential market, the FCC has reported that these three largest carriers have over 70% of the market. With this dominance it is more difficult for customers to easily find and transfer to a well-known competitor to avoid the access cost recover surcharges. 

  The surcharge for access recovery levied by these three companies affect over a million Missouri residential telephone customers. Competition has not protected consumers from the introduction of this added surcharge, and now apparently will not protect them from increases of over 50%.  The competitive positions of this big three have served to give them the market power to increase prices and impose the surcharge on the very customers who are less likely to switch carriers or seek alternatives. The marketplace has not protected these customers, so the Public Service Commission must act when the competitive market fails to protect the consumer.  See, Section 392.185, RSMo 2000. 





Argument

1. Increases the effective rate paid by MCI customers in Missouri

Public Counsel suggests that this increasing the access recovery charge fee is a discriminatory rate increase for Missouri residential customers who subscribe to MCI long distance services.  The effect of the charge is to increase the effective price per minute for a Missouri residential customer so that the Missouri customer pays more per minute for toll service (interstate) than a MCI WorldCom customer in another state where this access recovery fee is not charged or is charged at a lower rate.  This violates Section 254 (g) of the Federal Telecommunications Act of 1996.

Section 254 (g) of the Federal Telecommunications Act of 1996 and FCC Report and Order, Policy and Rules Concerning the Interstate, Interexchange Marketplace Implementation of Section 254(g) of the Communications Act of 1934, as amended, CC Docket No. 96-61 (August 7, 1996) (11 FCC Rcd 9564) requires interexchange carriers to “provide such services to its subscribers in each State at rates no higher than the rates charged to its subscribers in any other State . . . to ensure that subscribers in rural and high cost areas throughout the Nation are able to continue to receive both intrastate and interstate interexchange services at  rates no higher than those paid by urban subscribers." (para.80). 

2. The increased surcharge is discriminatory in that it is not applied in all states.

The proposed increase in the $1.95 Missouri surcharge to $2.95 is discriminatory in that this surcharge is not levied on similarly situated customers in other states. MCI has singled out Missouri residential customers for discriminatory treatment so that when the per minute charge for interstate toll is factored with this special Missouri specific access cost recovery surcharge each month, Missouri residential customers pay a higher per minute price for MCI’s interstate toll service than residential customers in other states.  The FCC ruling and the clear import of Section 254 (g) of the Federal Telecom Act prohibit such discrimination between states.
3. Surcharge increase is unreasonable and unjust in that it does not bear a reasonable relationship to its purpose.

MCI WorldCom’s proposed charge is unjust and unreasonable because it does not bear a reasonable relationship to its stated purpose to recover the access charges MCI WorldCom pays to the local telephone companies to utilize their local phone lines. The recovery charge makes no distinction based on the amount of toll and, therefore, the access costs incurred. If the customer is presubscribed to MCI and makes $1.10 in MCI toll calls during a month, the customer is charged $2.95.  A customer with $10,000 in toll calls will be charged $2.95. Each customer pays the same amount no matter how many toll calls are made and no matter how long the calls are. Customers who make few, if any, long distance and local toll calls are treated as if they are business or industrial giants, such as Hallmark or Boeing, or are customers with a substantial monthly long distance or international calling. 

4. Residential customers are singled out for discriminatory treatment without justification.

The proposed charge for access recovery is unjust and unreasonable because MCI levies this surcharge only upon residential customers even though business customers also generate access charges for MCI. If the purpose is to recover costs then it should not arbitrarily and unreasonably exclude business customers that generate the same type of access fees and often in a greater amount.

5. Surcharge is applied as a flat fee applicable to "all MCI billing" without consideration of the differences in the type of calls.

The access recovery charge is unjust and unreasonable because the same $2.95 fee is applied to each residential account without differentiating between in-state toll calls and interstate toll calls, InterLATA calls and IntraLATA calls, domestic or international calls and the different access rate structure involved for each type of call. Even though Missouri access rates on interstate charges are less than the access rates for intrastate charges, the cost recovery charge is applied on a per account basis without recognition of the difference in these rate structures and without any recognition of whether the customer’s toll calling pattern is exclusively or even predominately interstate or intrastate calling.  There is often a different access rate charged for intraLATA calls than for interLATA calls, yet the same $2.95 fee applies to all accounts without distinction. The surcharge will be applied to a residential customer even if the customer subscribes to a toll saver plan that does not cause MCI to incur access fees.  If a presubscribed MCI Long Distance customer has MCA service for the local calling scope (to avoid toll charges), MCI does not incur access charges on those MCA calls.  The surcharge plan bills customers to recover access costs that MCI has avoided by the customer paying extra fees for MCA service.

6. The tariff violates Section 392.200, RSMo 2000 because it discriminates against Missouri residential customers in that it unreasonably applies a charge designed to recover toll access costs paid by the company on customers that have little toll usage. 

The same increased charge of $2.95 is made for all accounts in excess of the minimum of $1.00 MCI spending.  This could include a MCI customer who made no billed toll calls. If the customer has a MCI plan with a minimum payment of over $1.00, the customer could have no toll calls and, therefore, did not cause MCI to incur access fees, yet still be billed the $2.95 to recover access charges that were not incurred. 

7. The access recovery charge is discriminatory because it is applied as a flat rate without regard to the type, amount and duration of toll calls and the resultant access charges incurred by the company, if any. 

The charge results in an unreasonable and prejudicial disadvantage for a class of MCI presubscribed customers that have a low amount or no toll calling.  Customers with considerable toll calling are given an undue and unreasonable preference and advantage by paying the same amount per month as those customers with low volume. 

Section 392.200.3 RSMo provides: 

“No telecommunications company shall make or give any undue or unreasonable preference or advantage to any person, corporation or locality, or subject any particular person, corporation or locality to any undue or unreasonable prejudice or disadvantage in any respect whatsoever except that telecommunications messages may be classified into such classes as are just and reasonable, and different rates may be charged for the different classes of messages.” 

Section 392.200, RSMo 2000, subsection 2, provides in pertinent part:

 “No telecommunications company shall directly or indirectly or by any special rate, rebate, drawback or other device or method charge, demand, collect or receive from any person or corporation a greater or less compensation for any service rendered or to be rendered with respect to telecommunications or in connection therewith, except as authorized in this chapter, than it charges, demands, collects or receives from any other person or corporation for doing a like and contemporaneous service with respect to telecommunications under the same or substantially the same circumstances and conditions.” 

MCI WorldCom has failed to disclose the justification and basis for singling out these residential customers for discriminatory treatment and extra charges.  MCI has failed to justify this 50% price increase. MCI has not justified how and in what manner this discriminatory method of assessing a cost recovery charge is reasonable and proper and in the public interest.  MCI should be required to make a showing that this discrimination and the recovery of these costs in this manner is based upon reasonable and fair conditions which equitably and logically justify this tariffed rate. 

8. No justification for discriminatory treatment.

The company "recovers" the costs from only one class of customers without any justification for the discrimination in treatment and rates.

Section 392.200. 1, RSMo provides: 

Every telecommunications company shall furnish and provide with respect to its business such instrumentalities and facilities as shall be adequate and in all respects just and reasonable. All charges made and demanded by any telecommunications company for any service rendered or to be rendered in connection therewith shall be just and reasonable and not more than allowed by law or by order or decision of the commission. Every unjust or unreasonable charge made or demanded for any such service or in connection therewith or in excess of that allowed by law or by order or decision of the commission is prohibited and declared to be unlawful. (emphasis supplied)


Section 392.185, RSMo provides in part:


The provisions of this chapter shall be construed to: 

      
 (4) Ensure that customers pay only reasonable charges for telecommunications service; 

     


***

 (6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest[.] 

In State ex rel. DePaul Hospital School of Nursing v. PSC, 464 SW2d 737, 740  (Mo App 1970), the Court held that a hospital should not be charged at a higher commercial classification rate than a hotel, noting that the service rendered to the hospital nursing school residences was of like character and under virtually the same conditions as to provided to similar residences.  Any differences in charges must be based upon differences in service and there must be some reasonable relationship in the amount of difference. State ex rel. Laundry, Inc. v. Public Service Commission, 34 SW 2d 37, 45 (Mo 1931). Arbitrary discriminations are unjust. If there is to be any difference in rates, the difference must be "based upon a reasonable and fair difference in conditions which equitably and logically justify a different rate…." State ex rel. City of St. Louis v. Public Service Commission, 36 SW2d 947, 950 (Mo 1931)

Without any justifications for the difference in treatment of toll users and for applying the same rate to all without a rationale basis, the PSC may not approve this discriminatory charges. State ex rel. DePaul Hospital School of Nursing v. PSC, 464 SW2d 737 (Mo App 1970).

Commission’s jurisdiction for review and suspension


Public Counsel suggests that Sections 392.200, and 392.185, RSMo 2000 provide the statutory basis for the PSC to review and suspend this tariff.  In addition, the PSC has broad power to protect consumers even if the telecommunications provider is a competitive company and is providing a competitive service.  Section 392.185, RSMo.  The Commission’s oversight and authority to suspend is an essential power of the PSC to carryout the legislative purpose of Chapters 386 and 392, RSMo.


In Case No. TO-99- 596, In re Competitive Local Exchange Telecommunication Companies, June 13, 2000, the Commission set out the scope of its jurisdiction and duty:

“In construing Chapter 392, including Section 392.361.3, the Commission must be mindful of the contents of Section 392.185, RSMo Supp. 1999, which has been set out in part above. In addition to reasonable prices and the protection of ratepayers, that section provides that the purpose of the chapter is to "[p]ermit flexible regulation of competitive telecommunications companies and competitive telecommunications services[.]" Section 392.185(5), RSMo Supp. 1999.   Additionally, Section 392.200.4(2), RSMo Supp. 1999, declares that "[i]t is the intent of this act to bring the benefits of competition to all customers[.]" 

The offer of competitive services does not mean that customers are fair game for unreasonable and unjust rates. The entire burden of recovering access charges through this tariff is placed on residential customers.   The public interest is not served by allowing such surcharges to go into effect without an examination into whether such rates and surcharges are proper, reasonable, and just or are discriminatory.


For the foregoing reasons, Public Counsel asks the PSC to reject the tariff, or in the alternative, suspend the tariff and set this matter for an evidentiary hearing.  In addition, Public Counsel asks the PSC to hold a public hearing on the broad impact this tariff has on so many Missouri toll customers in many parts of the state.
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