                                                                                        STATE OF MISSOURI


              PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 8th day of February, 2005.

In the Matter of the Application of Aquila, 
)

Inc., for Authority to Acquire, Sell and 
)

Lease Back Three Natural Gas-Fired 
)

Combustion Turbine Power Generation 
)
Case No. EO-2005-0156
Units and Related Improvements to be 
)

Installed and Operated in the City of 
)

Peculiar, Missouri
)
ORDER REGARDING APPLICATIONS TO INTERVENE
On August 19, 2004, Aquila, Inc., filed an application for approval of Aquila’s acquisition and sale/lease-back of three gas turbines.  The turbines are to be part of a generating station in an unincorporated area of Cass County near the city of Peculiar. Several applications to intervene have been filed; this order will deal with them in the order in which they were filed.
Cass County

On December 30, 2004, Cass County applied to intervene.  Cass County states that the Commission's decision in this case will have an effect on it and its constituency “entirely unlike that which might be experienced by the public at large” so that its interest is different from that of the general public.  Cass County states that its intervention would be in the public interest, and that it is opposed to the relief requested by Aquila in its application.
On January 7, 2005, Aquila filed suggestions in opposition to Cass County’s motion to intervene.  Aquila argues that Cass County does not have an interest different than that of the general public that may be adversely affected by a final order in the case, and that granting the proposed intervention would not serve the public interest.  Aquila concludes that the application to intervene, therefore, does not comply with the criteria set forth in the Commission’s rules.  Aquila opines that Cass County seeks intervention because it is opposed to the project itself, not the financing which is the subject of this case. 
On January 13, 2005, Cass County responded to Aquila’s suggestions opposing intervention.  Cass County cites State ex rel. Consumers Public Service Co. v. Public Service Commission, 180 S .W.2d 40 (Mo .1944) for the proposition that “intervenors are not required to have a pecuniary interest, or property or other rights, which will be directly or immediately affected….“  Cass County states that it meets this test.  Cass County emphasizes that it will not, in this case, seek to re-litigate the issues raised in the Circuit Court of Cass County, Case No. CV104-1443CC.
On January 24, 2005, Aquila filed a response to Cass County’s January 13, 2005 filing in which it reiterated the arguments it made in its response to the application to intervene.

The Commission agrees with Cass County that it has an interest in this matter different from that of the general public. The Commission will grant Cass County’s application to intervene.

STOPAQUILA.ORG
On January 3, 2005, several days after the close of the intervention period, a group named STOPAQUILA.ORG filed an application to intervene.  According to its application,

STOPAQUILA.ORG is an unincorporated association consisting of residents of Peculiar, Missouri, and the area outside of Peculiar, Missouri, who a.) oppose the financing by the City of Peculiar of bonds for Aquila, Inc., for a power plant without a vote of the people, b.) oppose the building of the power plant in the residential area where Aquila has begun construction, and c.) oppose Aquila ignoring county zoning requirements and other county requirements.  This organization consists of Nancy Manning, Gary Crabtree, Mark Andrews, Della January, Steve Vincent, Max January, and other similarly situated, believed to number over 350 adults.
STOPAQUILA.ORG states that it is opposed to the building of the generating station, and to the relief requested in this case.  STOPAQUILA.ORG incorrectly stated that its application was timely.

On January 7, 2005, Aquila filed a motion opposing the intervention of STOPAQUILA.ORG.  Aquila points out that STOPAQUILA.ORG is merely an unincorporated group of residents living in and near Peculiar and thus has no standing to intervene.  Aquila argues that permitting the STOPAQUILA.ORG to intervene would be to Aquila’s disadvantage because Aquila could not conduct effective discovery from, and cross-examination of the un-named members of the group.  Aquila also notes that STOPAQUILA.ORG’s application to intervene fails to comply with Commission rule 4 CSR 240-2.075(3), which requires that all members of an association seeking intervention must be named.  Aquila states that the application also fails to comply with 4 CSR 240-2.075(5) which requires a showing of good cause for late intervention.  Finally, Aquila argues that allowing STOPAQUILA.ORG to intervene would not serve the public interest since STOPAQUILA.ORG merely seeks to stop the project, rather than to provide input on the issues in this case.
On January 21, 2005, STOPAQUILA.ORG filed a response to Aquila’s motion opposing intervention.  STOPAQUILA.ORG did not address its own failure to timely file an application to intervene, nor did it argue that there is good cause for allowing it to intervene out of time.  STOPAQUILA.ORG argues that the Commission should allow it to intervene as it allowed a group to intervene in Case No. EO-2002-351.  In that case, the Commission allowed an unincorporated group of landowners to intervene in a Union Electric case.  That group was notably different than STOPAQUILA.ORG; the group in the Union Electric case named all of its members in compliance with 4 CSR 240-2.075(3).  STOPAQUILA.ORG has yet to provide the names of more than a handful of its members.
On January 26, 2005, Aquila responded to STOPAQUILA.ORG’s January 21, 2005 filing.  Aquila distinguishes the landowners in Case No. EO-2002-351 from the members of STOPAQUILA.ORG, and reiterates its point that STOPAQUILA.ORG has not complied with 4 CSR 240-2.075(3).


The Commission will deny STOPAQUILA.ORG’s untimely application to intervene.  STOPAQUILA.ORG has made little effort to comply with the Commission’s rules on intervention, in particular 4 CSR 240-2.075(3).  This rule – as well as simple requirements of due process – require that an entity made a party be known.  In this instance, STOPAQUILA.ORG is a loose group of people, the membership of which has not been identified.  STOPAQUILA.ORG has similarly failed to comply with 4 CSR 240-2.075(5), and in fact has not even acknowledged that its application to intervene was untimely.

City of Peculiar  
On January 20, 2005, the city of Peculiar filed a motion to intervene.  Peculiar states that it has an interest in this matter that cannot be adequately represented by any other party because it is the issuer of the revenue bonds.  It states that, since it is a party to the financing document, intervention by Peculiar would serve the public interest.  Peculiar states that it filed its application to intervene out of time because it only approved the financing documents just before the intervention deadline, and because its need to participate in the case was heightened by the proposed intervention of Cass County and STOPAQUILA.ORG.  No party opposed Peculiar’s intervention.  The Commission finds that Peculiar has demonstrated good cause for its late application to intervene, that Peculiar has an interest different form the general public, and that its intervention would serve the public interest.  The Commission will grant Peculiar’s application to intervene. 

IT IS THEREFORE ORDERED:


1.
That the application to intervene of Cass County is granted.


2.
That the application to intervene of STOPAQUILA.ORG is denied.


3.
That the application to intervene of the city of Peculiar is granted.

4.
That this order shall become effective on February 18, 2005.  


BY THE COMMISSION

Dale Hardy Roberts








Secretary/Chief Regulatory Law Judge



( S E A L)

Davis, Ch., Murray and Appling, CC., concur 
Gaw, C., concurs, concurrence to follow

Clayton, C., dissents
Mills, Deputy Chief Regulatory Law Judge
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