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In the Matter of the Application of )
Southwestern Bell Telephone Company to )
Provide Notice of Intent to File an )
Application for Authorization to Provide )
In-Region Interlata Services Originating in

	

)
Missouri Pursuant to Section 271 of the

	

)
Telecommunications Act of 1996 .

	

)

OFTHE STATE OF MISSOURI

LEGAL MEMORANDUM

BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

Case No. TO-99-227

COMES NOW the Staff of the Missouri Public Service Commission ("Staff') and files

this legal memorandum in response to the Commission's February 10, 1999 Order Granting

Interventions, Granting Participation, Requesting Briefing of Legal Issues, Notice of Ex Parte

Contacts, andNotice of Time to Respond.

Procedural Background

In its Motion to Require Briefing and Allow for Supplemental Testimony Regarding

AT&T Corp. v. Iowa Utilities Board, AT&T Communications of the Southwest, Inc., TCG St .

Louis, Inc., an AT&T company, and TCG Kansas City, Inc ., an AT&T company (collectively

referred to as "AT&T"), AT&T correctly notes that the Iowa Utilities Board decision was issued

by the United States Supreme Court on January 25, 1999 . However, no pleading was filed by

AT&T until February 8, 1999 requesting that the Commission permit supplemental testimony

and briefing prior to any hearings .
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The Staff agrees that the Iowa Utilities Board decision will have an impact on the final

recommendation of the Commission. The Staff does not agree that additional testimony and

briefing is necessary prior to the currently scheduled hearings that begin on March 1, 1999 .

The parties were unable to reach agreement on a procedure to be used for the evidentiary

hearings scheduled to begin March 1, 1999 . Therefore, two alternatives were filed . Both

proposed hearings would permit additional questions to be posed that would accomplish the

same result as that requested by AT&T. Proposal A provided for traditional cross-examination

as well as questioning of witnesses in panels, by issue . Proposal B was to utilize the panel

method for questioning witnesses, by issue, exclusively . Either proposal would give the parties

and Commission an opportunity to ask additional questions concerning SWBT's

compliance/noncompliance with 47 U.S .C . § 271 .

Analysis

While it is true that the reinstatement of the Federal Communications Commission

("FCC") rules may change "the premises on which SWBT and other parties filed their direct

cases" as AT&T claims, SWBT is the applicant in this case . As AT&T points out in its Motion,

SWBT bears the burden of showing that it meets the requirements of Section 271 of the

Telecommunications Act of 1996 . . If SWBT believes that the evidence that it has presented as

pre-filed testimony is sufficient to meet that burden, it should be permitted to go forward with its

case . Similarly, if AT&T, or any other party, believes that SWBT has not met its burden, it

should put those arguments in the post-hearing briefs .

If the Commission, in its Order, concludes that SWBT has not shown full compliance

with the prerequisites for providing in-region InterLATA services, additional proceedings can be

established at that time.

	

The Staff recommends that the Commission go forward with the



hearings as currently scheduled, issue an Order describing its conclusions relating to SWBT's

compliance, and, if necessary, order further proceedings to address those requirements that have

not been met .

There are specific checklist items that will be impacted by the Supreme Court decision .

These include any requirements relating to nondiscriminatory access to network items, those

concerning pricing of unbundled network elements ("UNEs"), and SWBT's position on

disassembling functions into component elements before providing them as UNEs.

These requirements could be impacted by several holdings of the Supreme Court . First,

the Court invalidated the FCC's rule (47 CFR 51 .319(1997)) which relates to what network

elements must be made available to competitors .

The FCC held that :

To give effect to both sections 251(c)(3) and 251(d)(2), we conclude that the
proprietary and impairment standards in section 251(d)(2) grant us the authority
to refrain from requiring incumbent LECs to provide all network elements for
which it is technically feasible to provide access on an unbundled basis . First
Report and Order, T 279 .

The Court responded :

The Commission's premise was wrong. Section 251(d)(2) does not authorize the
Commission to create isolated exemptions from some underlying duty to make all
network elements available . It requires the Commission to determine on a
rational basis which network elements must be made available, taking into
account the objectives of the Act and giving some substance to the "necessary"
and "impair" requirements . The latter is not achieved by disregarding entirely the
availability of elements outside the network, and by regarding any "increased cost
or decreased service quality" as establishing a "necessity" and an "impair[ment]"
of the ability to provide . . . services . Slip Op. at 24 .

Since the Supreme Court invalidated the FCC rule defining what network elements must be

made available to competitors, it will be difficult to determine whether SWBT has complied with



requirements concerning access to network elements until a new list has been developed by the

FCC.

Additionally, the Court reinstated the FCC's rules prohibiting Incumbent Local Exchange

Company's ("ILECs") from disassembling functions into component elements before providing

them as UNEs and the pick-and-choose provision of 47 U.S .C . 252(1) . This section provides that

ILECs "shall make available any interconnection, service, or network element provided under an

agreement under this section to which it is a party to any other requesting telecommunications

carrier upon the same terms and conditions as those provided in the agreement ." Currently,

SWBT requires that a requesting telecommunications carrier take the entire section(s) of an

existing agreement, rather than allowing a company to "pick and choose" among several existing

agreements .

Conclusion

The Staff has not had the opportunity, since the Commission issued its February 10,

1999, Order, to evaluate the Supreme Court's decision as it relates to each individual checklist

item . Staff has attempted to briefly address major areas of impact on the case as a whole that

have arisen out of the Supreme Court's decision in Iowa Utilities Board.

The Staff recommends that the Commission go forward with the hearings as currently

scheduled, issue an Order describing its conclusions relating to SWBT's compliance, and, if

necessary, order further proceedings to address those requirements that have not been met.
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Raleigh, NC 27609
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New York, NY 10011

Linda K. Gardner
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Dial Us Gary Maim
Dial & Save Of Missouri, Inc . Advanced Communications Group
8750 N. Central Expressway, Suite 1500 333 Park Central E . 390 S . Woods Mill Road
Dallas, TX 75231 Suite 926 Suite 150

Springfield, MO 65806 Chesterfield, MO 63017

Carl J . Lumley James C . Stroo
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St. Louis, MO 63105 Jefferson City, MO 65101 Little Rock, AR 72201

Craig S . Johnson Brent Stewart
Andereck, Evans, Milne, Peace & Baumhoer Excel Telecommunication Systems, Inc . Stewart & Keevil, LLC
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Dobson Wireless, Inc . EZ Talk Communications, L.L.C . Blackwell Sanders Peper Martin13439 N. Broadway Ext. 4727 South Main 2300 Main St., Suite 1100
Suite 200 Stafford, TX 77477 Kansas City, MO 64108
Oklahoma City, OK 73114

ExOp Of Missouri, Inc .
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Andy Dalien Atlas Communications, Ltd. Camarato Distributing, Inc .
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Springfield, MO 65801-0551
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Edward J . Cadieux
Brooks Fiber Communications ofMissouri,



Fast Connections, Inc . Group Long Distance, Inc. GTE Arkansas, Inc .
P.O . Box 130418 6455 E . Johns Crossing 601 Monroe Street, Suite 304
Dallas, TX 75313-0418 Suite 285

Jefferson City, MO 65101Duluth, GA 30097

GE Exchange Intermedia Communications, Inc . Missouri CSE Corp .
6540 Powers Ferry Road 3625 Queen Palm Drive 12835 E. Arapahoe Road, 5th Floor
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Government and External Affairs P.O . Box 899 DB/A Vyvx, Inc .
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24 South Minnesota 2680 State Road 8140 Ward Parkway
Cape Girardeau, MO 63701 Cuyahoga Falls, OH 44223 Kansas City, MO 64114

Paul G. Lane, Leo J . Bub

Local Fone Service, Inc .
Anthony K, Conroy, Katherine C . Swatter United States Telecom.
Southwestern Bell Telephone Company Tel Com Plus624 Six Flags Drive, Suite 214 One Bell Center, Room 3520 13902 N. Dale Mabry, Suite 212Arlington, TX 76011 St . Louis, MO 63101-197 Tampa, FL 33618
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Office of the Public Counsel
101 Randol Mill, Suite 108

	

P.O. Box 7800
Arlington, TX 76011

	

Jefferson City, MO 65102

Paul S . DeFord
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Zenex Long Distance, Inc
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Comcast Telecommunications, Inc .
D/B/A Comcast Long Distance
211 South Gulph Road
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Digital BroadcastNetwork Corp .
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Missouri Comm South, Inc .
101 Randol Mill, Suite 108
Arlington, TX 76011

Worldcom, Inc.
1705 S . Capital ofTexas Highway
Suite 100
Austin, TX 78746
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2727 Paces Ferry Road
Atlanta, GA 30339
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Worldxchange Communications
9999 Willow Creek Road
San Diego, CA 92131

Winstar Gateway Network ; Inc
1577 Spring Hill Road, 6th Floor
Vienna, VA 22182

Valu-Call International, Inc
1921 Broadway
Schenectady, NY 12306

Z-Tel, Inc

World Link Communications, Inc
2839 Paces Ferry Road, Suite 500
Atlanta, GA 30339

Vista Group International, Inc
821 Westpoint Pkwy, Suite 920
Westlake, OH 44145

Z-Tel Communications, Inc
777 South Harbour Island Boulevard
Suite 900
Tampa, FL 33602

Westel, Inc

Rock Port Telephone Co.
107 Opp St.
P.O . Box 147
Rock Port, MO 64482
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9620 S . W. Bator Blvd.,
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Portland, OR 97219

USN Communications Southwest
10 S . Riverside Plaza, Suite 401
Chicago, IL 60606

Universal Telephone
4403 SE. 16th Place, Suite 1
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111 Congress Ave, Suite 600
Austin, TX 78701
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Wichita, KS 67211

Working Assets Long Distance Vocall Communications Corp . Bartel Communications, Inc .
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Vartec Telecom Inc. Valu-Line Of St . Joseph, Inc. Simply Local Services, Inc .
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Lancaster, TX 75146 St. Joseph, MO 64506-2044 St. Louis, MO 63126

1010 123 Ameicatel USLD Communications, Inc Level 3 Communications, LLC
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Diane Miller
U.S . Telco, Inc Transamerican Telephone Show Me Competition, Inc .
1600 Pacific Avenue # 2700 209 E University 112 East High Street
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The Cube Teligem, Inc . QCC, Inc .
1063 Wirt Road, Suite 202 8065 Leesburg Pike; Suite 400 8829 Bond Street
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Tel-Save, Inc . of Pennsylvania Tel-Link, L.C.C . Preferred Carrier Services, Inc .
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Ren-Tel Communications, Inc .
85 Pine Haven Drive
Carrollton, GA 30116

ACI Corp.
7337 S . Revere Parkway
Englewood, CO 80112

-TDS Engineering, L.L.C .
229 East Fourth Street
P.O . Box 297
Carthage, MO 64836

Now Communications, Inc .
713 Country Place Drive
Jackson, MS 39208-6619

Xtracom, Inc .
935 W Chestnut, Suite 206
Chicago, IL 60622

ICG Telecom Group, Inc .
161 Inverness Drive West
Englewood, CO 80112


