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Southwestern Bell TELEPHONE COMPANY’S

MOTION TO DISMISS, ANSWER AND AFFIRMATIVE DEFENSES


COMES NOW Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company (SWBT), and for its Motion to Dismiss, Answer and Affirmative Defenses to the Complaint filed by Sprint Communications Company, L.P. (Sprint), states to the Missouri Public Service Commission (Commission) as follows:

I.
EXECUTIVE SUMMARY


In its Complaint, Sprint asks the Commission to declare that SWBT “has not applied the correct rates to the collocation sites it constructed for Sprint under the parties’ interconnection agreement approved by this Commission.”
  Sprint goes on to explain “[S]pecifically, SWBT did not apply the rates that were approved in the Appendix Collocation to the interconnection agreement.”
  Sprint’s statements are misleading and its allegations are erroneous.  Sprint’s Complaint should be dismissed on the grounds that it (a) is not timely under the Commission-approved interconnection agreement between SWBT and Sprint, (b) seeks relief (i.e., the award of money damages) that is beyond the Commission’s jurisdiction, and (c) seeks a retroactive application of SWBT’s collocation tariffs, which were not in effect until October, 2001, to collocation arrangements requested by Sprint and provided by SWBT pursuant to the SWBT/Sprint interconnection agreement from 1998 through 2001.  

As the Commission (and Sprint) are aware, there are no collocation rates contained in the SWBT/Sprint interconnection agreement approved by the Commission in September, 1997.  The interconnection agreement between SWBT and Sprint, approved by the Commission in Case No. TO-99-01, resulted from Sprint’s adoption, pursuant to Section 252(i) of the federal Telecommunications Act of 1996 (Act), of the arbitrated SWBT/AT&T interconnection agreement.  Until Sprint amended its interconnection agreement to adopt SWBT’s collocation tariffs following Commission approval of those tariffs in October, 2001, the SWBT/Sprint interconnection agreement provided that Sprint would apply for collocation arrangements for specific central office locations on an individual case basis (ICB).  SWBT was required to provide an ICB price quote based on the collocation arrangement requested, as described in the collocation appendix to the agreement.  Sprint then had 65 days to either accept or reject SWBT’s ICB price quote.  

If Sprint believed SWBT’s ICB price quote did not conform to the standards described in the parties’ interconnection agreement, but still wished to collocate in a specific SWBT central office, Sprint could have requested Commission review of SWBT’s ICB price quote, but was required to do so “upon acceptance” of SWBT’s ICB price quote.  Alternatively, under the collocation appendix to the SWBT/Sprint interconnection agreement, Sprint could have accepted the collocation space but utilized contractors it selected (and approved by SWBT) to prepare that space.  Each of the 76 collocation construction arrangements identified by Sprint in Exhibit C to its Complaint were requested by Sprint, accepted by Sprint, and completed by SWBT on an ICB basis as required by the express provisions contained in the collocation appendix to the SWBT/Sprint interconnection agreement.  Sprint never asked the Commission to review even one of the 76 ICB price quotes it accepted beginning in early 1999.  Nor did Sprint ever exercise its right to contract with third parties to build any collocation arrangements.  Instead, Sprint wanted for over three years to pursue its claim, based on statewide average rates in SWBT’s collocation tariff, effective October 12, 2001.

Although the legal theory Sprint relies on in its Complaint is muddled, the main thrust of Sprint’s Complaint is to attack the reasonableness of the underlying ICB process for collocation, which Sprint agreed to over four years ago in its interconnection agreement with SWBT, and to challenge the ICB price quotations for 76 specific collocation sites for conformity with the standards contained in the SWBT/Sprint interconnection agreement by comparing the ICB quotes with the rate elements and statewide average rates contained in SWBT’s current collocation tariffs, which resulted from a settlement agreement approved by the Commission in September, 2001.  Sprint’s basic claim can be summarized as follows:  “Since the statewide average rates contained in SWBT’s October, 2001, collocation tariffs are less than the ICB price quotes we accepted and agreed to pay for collocation construction projects beginning in 1998, we should get a refund.”   

Sprint does not hide the fact that it is seeking such a refund in this case.  In its Complaint, Sprint calculates the amount of its refund to be the difference between the amount Sprint agreed to pay for these collocation arrangements, determined on an ICB basis as provided in the interconnection agreement between SWBT and Sprint, and the amount Sprint would pay for these collocation arrangements if requested today, under the statewide average rates contained in SWBT’s collocation tariffs, which Sprint adopted in October, 2001.  See Exhibit C to Sprint’s Complaint.


Sprint’s Complaint should be dismissed.  Not only does Sprint’s Complaint have absolutely no substantive merit, it is untimely and seeks relief beyond the Commission’s jurisdiction.  Sprint’s Complaint is nothing more than a shameless money grab, and a desperate attempt to force SWBT to act as an insurer for Sprint’s failed business plans in Missouri and elsewhere.  As will be described below in detail, Sprint’s Complaint fails to state any claim upon which this Commission can or should award Sprint the millions of dollars it seeks in damages.  

First, Sprint’s Complaint is clearly untimely.  The explicit mechanism described in the Commission-approved SWBT/Sprint interconnection agreement to contest whether SWBT’s ICB price quotes conformed to the standards contained in the collocation appendix to the SWBT/Sprint interconnection agreement was for Sprint to seek Commission review of SWBT’s cost estimate “upon acceptance” of the ICB price quote.  If Sprint truly believed that SWBT’s ICB cost estimates were not in conformance with the requirements contained in the collocation appendix, it should have asked the Commission to review the cost estimates then, not years later as it is attempting to do in its Complaint.  Instead, Sprint accepted the ICB quotes and SWBT arranged for the work to be completed, and paid the contractors who did the work.  Furthermore, even if the more general two year claims limitation period contained in the interconnection agreement is applicable, Sprint’s claim is still untimely, because Sprint first raised its claim more than two years after it knew or should of known of the claim it describes in its Complaint.  

Sprint’s Complaint should also be dismissed because the Commission does not have statutory jurisdiction to award the monetary relief demanded by Sprint, i.e., “in excess of $2,800,000” in non-recurring charges and “in excess of $30,000 per month” in recurring charges that Sprint previously agreed to pay SWBT.  No matter how Sprint may attempt to recast or relabel its claim, Sprint’s own demand letter, which Sprint attached to its Complaint as Exhibit B, reflects that its underlying claim in this case is nothing more than a “Demand for Payment” of money damages.  The Commission simply has no jurisdiction to perform the judicial function of awarding Sprint damages or a pecuniary refund, which is the real relief sought by Sprint.  

Finally, the Commission does not have jurisdiction to retroactively apply the statewide average collocation rates contained in SWBT’s collocation tariff to collocation arrangements Sprint requested—and which were processed, completed and accepted on an ICB basis—prior to October 12, 2001, the effective date of SWBT’s collocation tariffs.  Sprint did not adopt the SWBT collocation tariffs until they became effective in October, 2001, and the rates contained in SWBT’s collocation tariffs are only applicable prospectively, not retroactively as argued by Sprint.


Sadly, it appears that Sprint’s Complaint is nothing more than an attempt to make SWBT a scapegoat for Sprint’s failed business plans, and seeks to saddle SWBT with the significant financial consequences of those failed business plans.  SWBT believes it is not a coincidence that Sprint never previously challenged or contested any of SWBT’s ICB price quotes for the 76 collocation construction arrangements Sprint now identifies, which SWBT began providing to Sprint in 1999.  Rather, Sprint accepted each of the ICB quotes and paid the required deposit, authorizing SWBT to begin provisioning Sprint’s requested collocation arrangement.  Sprint only filed this Complaint years later as a desperate salvage effort after it publicly acknowledged that its ION network was a billion dollar failure for Sprint.  

The SWBT/Sprint interconnection agreement provided a clear and timely mechanism to challenge SWBT’s ICB price quotes for individual collocation arrangements requested by Sprint prior to SWBT commencing work on these arrangements, but Sprint never did so.  Even after SWBT began finishing collocation construction projects requested by Sprint, and provided Sprint with final "true-ups" on those projects, reconciling its pre-construction cost estimates with the actual costs incurred by subcontractors doing the work, Sprint still never challenged either the process, or the nonrecurring costs and recurring rates associated with individual ICB arrangements.  Now, years after the work Sprint requested has been performed, and the contractors have been paid by SWBT and moved on, Sprint should not be permitted to shift the financial consequences of Sprint’s bad business decisions to SWBT, simply because Sprint believes SWBT has deeper pockets.  

The ICB process required by the collocation appendix to the SWBT/Sprint interconnection agreement was straightforward.  In response to each of Sprint’s applications for collocation, SWBT prepared a price quotation, based on the anticipated cost to perform the work necessitated by Sprint’s application.  SWBT's price quotations included both an estimate of the nonrecurring costs of the work necessitated by Sprint's request, as well as the estimated recurring monthly rates associated with each arrangement.  Sprint then had 65 calendar days to either accept or reject SWBT’s ICB quote for collocation. 

The collocation appendix to the SWBT/Sprint interconnection agreement also contained an explicit mechanism for Sprint to challenge a SWBT ICB price quote for a specific collocation arrangement, to determine whether it conformed to the standards contained in the collocation appendix to the SWBT/Sprint interconnection agreement.  "Upon acceptance" of SWBT’s ICB price quote for a specific collocation arrangement, but before SWBT began construction on the request, the collocation appendix provided that Sprint could ask the Commission to review any of the estimated nonrecurring costs or monthly recurring rates contained in SWBT’s ICB price quote for conformity with the requirements of the interconnection agreement.  Again, however, Sprint never did so.  

Based upon Sprint’s unqualified acceptance, beginning in early 1999, of each of SWBT’s ICB price quotes, SWBT retained construction contractors and equipment vendors to modify its central office buildings and perform other work necessary to permit Sprint (and numerous other CLECs operating under their own interconnection agreements) to collocate in SWBT’s Missouri central offices.  Each of the collocation construction projects Sprint requested was completed in the expedited time frames required under the terms of the collocation appendix to the SWBT/Sprint interconnection agreement.  Each of these construction projects were inspected, accepted and occupied by Sprint.  Sprint began paying the agreed-to monthly recurring rates for each of these collocation arrangements, which were developed by SWBT and quoted to Sprint utilizing the same forward-looking cost methodology that SWBT has used for years in various Commission proceedings.  Again, Sprint never asked the Commission to review this methodology or the resulting recurring rates, both of which Sprint was aware of starting in January, 1999.

Even if Sprint’s Complaint was timely filed, which it was not, and even if the Commission had jurisdiction to interpret and construe the SWBT/Sprint interconnection agreement to award Sprint the money damages it seeks in its Complaint or to retroactively apply SWBT’s collocation tariffs, which it does not, the facts of this case compel the conclusion that Sprint is simply not entitled to a refund of the amounts it previously agreed to pay for the collocation construction arrangements it requested and were provided in SWBT’s central offices.  Sprint’s Complaint fails to state a claim upon which relief can be granted, and should be dismissed by the Commission.

II.
BACKGROUND FACTS


1.
A copy of the General Terms and Conditions portion of the SWBT/Sprint interconnection agreement is attached hereto as Exhibit 1.  The interconnection agreement between SWBT and Sprint resulted from Sprint’s adoption, pursuant to Section 252 (i) of the Act, of the interconnection agreement which resulted from the first SWBT/AT&T arbitration
 conducted by the Commission.  Section 3.1 of the General Terms and Conditions portion of the SWBT/Sprint interconnection agreement reflects Sprint’s adoption of the arbitrated SWBT/AT&T interconnection agreements and provides as follows:

This agreement is entered into pursuant to Section 252(i) of the Telecommunications Act of 1996 (the Act) and is adopted from the interconnection agreements entered into between Southwestern Bell Telephone Company (SWBT) and AT&T Communications of the Southwest, Inc. (AT&T).  The interconnection agreements were entered into pursuant to negotiations and arbitrations conducted by the Missouri Public Service Commission (Commission) in Case Nos. TO-97-40 and TO-97-67 (the Initial AT&T Arbitration) and Case No. TO-98-115 (the Second AT&T Arbitration).

2.
The SWBT/Sprint interconnection agreement also contains a comprehensive collocation appendix (Appendix Collocation-MO), a copy of which is attached hereto as Exhibit 2.  The collocation appendix to the SWBT/Sprint interconnection agreement contains detailed requirements applicable to collocation construction arrangements, and provides that applications for collocation in SWBT’s Missouri central offices will be handled on an ICB basis, as authorized by the Commission in the first SWBT/AT&T arbitration.  

3.
As background, in its December 11, 1996, Arbitration Order in the first AT&T arbitration, the Commission stated the collocation issue and its decision relating thereto as follows:

26. Tariffing of Physical Collocation Arrangements

Should SWBT be required to tariff physical collocation arrangements?

Physical collocation has existed for years and it is possible for SWBT to develop pricing guidelines and standard terms and conditions so that each new office where physical collocation is required will not result in a cumbersome or lengthy process.  Such terms, conditions and guidelines can be set forth by tariff or incorporated in the Interconnection Agreement.  Specific prices per location should be set by ICB pricing completed within 45 days.

The Commission finds that the terms and conditions as well as pricing guidelines shall be submitted to the Commission in a tariff or in an interconnection agreement and SWBT should have a reasonable time in which to respond with prices for individual exchanges.
  (Emphasis added)

In the same Arbitration Order, at p. 18, the Commission established the following time intervals relating to SWBT’s provision of collocation to AT&T:

(4) In physical collocation of the LSP’s equipment within SWBT’s space, SWBT shall provide the LSP with an estimate of the cost of construction and date of completion for such physical collocation within 35 days from receipt of the LSP’s request for physical collocation.  The LSP shall have 35 days from receipt of SWBT’s estimate within which to accept or reject such estimate.  If the LSP accepts SWBT’s cost estimate, and unless otherwise mutually agreed to by the parties in writing, the provision of such physical collocation shall be completed in not more than three months from the date of the LSP’s acceptance of SWBT’s cost estimate for such physical collocation.  If a completion date outside the three-month period is not agreed to by the parties, the issue may be presented to the Commission for determination. 


4.
Consistent with the Commission’s Arbitration Order, and the resulting SWBT/AT&T interconnection agreement, Section 3 of the collocation appendix to the SWBT/Sprint interconnection agreement included specific ICB processes concerning Sprint’s applications for collocation arrangements in SWBT central offices.  The SWBT/Sprint collocation appendix provided as follows:

3.0
Application for Collocated Space.

3.1 To apply for a particular Collocated Space within SWBT’s Eligible Structures, Sprint will provide to SWBT a completed “Physical Collocation Application Form” (Rev. 11/19/96 or as subsequently modified) and will pay to SWBT an “Engineering Design Charge” (“EDC”).  The Physical Collocation Application Form will contain a list of all forecasted equipment and facilities to be placed within the Collocated Space, with the associated power requirements, floor loading, and heat release of all pieces of forecasted equipment and facilities, as specified further in Section 10.2 below.  The Engineering Design Charge will be specified in SWBT’s current technical publication for physical collocation.

3.2 Upon receipt of Sprint’s application for Collocated Space, SWBT will begin to prepare a price quotation for the Collocated Space.  SWBT will provide Sprint with the price quotation within thirty-five (35) business days of receipt of Sprint’s Physical Collocation Application Form and Engineering Design Charge.  When sufficient space is not available for physical collocation at a particular Eligible Structure as determined under Section 2.5, SWBT will refund the unused portion of the Engineering Design Charge to Sprint within thirty-five (35) business days of that determination.

3.3 SWBT’s price quotation will consist of a “Preparation Charge,” “Monthly Charge,” and “Completion Interval.”

3.3.1 The Preparation Charge will represent a one-time charge for SWBT’s preparation of the Collocated Space and related modifications to the Eligible Structure.  The Preparation Charge will consist of two Components: (i) the charge to Sprint associated with modifying the Eligible Structure to provide physical collocation (“Common Charge”), as set forth in Section 4.3.1, and (ii) the charge associated with preparing the Collocated Space (“Collocated Space Charge”).  SWBT will quote the portion of the Preparation Charge that consists of charges for subcontracted work (“Subcontractor Charges”).

3.3.2 The Monthly Charge will consist of, the monthly charges for floor space, power usage, maintenance, administration, and taxes for equipment charged by SWBT to Sprint for use of the Collocated Space.  Additional monthly charges may be added to this list upon approval of the state commission at the time the ICB is submitted for approval.

3.3.3 The Completion Interval will consist of SWBT’s estimate of the amount of time required for it to prepare the Collocated Space to comply with Sprint’s collocation application.

3.4
SWBT’s price quotation will be calculated using an actual cost methodology for non-recurring charges and a Missouri PSC approved forward-looking costing methodology for recurring charges.  SWBT’s price quotation will be sufficient to cover SWBT’s reasonable costs and will be no greater than necessary for SWBT to earn a reasonable profit.  Sprint will have 65 calendar days to accept or reject the price quotation.  Upon acceptance, Sprint may ask the State Commission to review any of SWBT’s charges for conformity with the above standards.  However, Sprint remains committed to occupy the space regardless of the Commission’s decision concerning pricing.

3.5
Prior to any obligation for Sprint to accept or reject SWBT’s price quotation, SWBT will permit Sprint to inspect the Collocated Space to determine its suitability for Sprint’s intended uses.  Such inspection shall be made with a SWBT employee escort, the cost of which will be billed to Sprint at SWBT’s then current loaded labor rate for a first level management employee.  Subject to an appropriate non-disclosure agreement, SWBT will permit Sprint to review the construction plans as they exist at that time and to inspect supporting documents for the Preparation Charge, including the Common Charge (if Sprint is the first entity to which SWBT provides physical collocation in an Eligible Structure), the Collocated Space Charge, and any Custom Work charge.  During this review, Sprint may request changes to the plans for the Collocated Space and to the extent possible, SWBT will incorporate the changes into the construction plans and the associated charges.

3.6
SWBT’s price quotation will constitute a firm offer that Sprint may accept in writing within sixty-five (65) days of Sprint’s receipt of the price quotation, subject only to the true-up procedure specified in Section 5.8 below.  SWBT will not reserve the Collocated Space for Sprint during this sixty-five (65) day period.  If Sprint does not accept the price quotation in writing within sixty-five (65) days of Sprint’s receipt of the price quotation, the price quotation will be automatically rescinded.  Within thirty business days following acceptance, payment will be made pursuant to paragraphs 4.2 and 4.3.  Failure to make such payment will be deemed a withdrawal of Sprint’s acceptance.

3.7
Sprint may better SWBT’s, quoted Collocated Space Charge, or quoted Completion Interval for the collocated space by subcontracting the preparation of the Collocated Space with contractors approved by SWBT.  SWBT’s approval of contractors will be based on the same criteria that it uses in approving contractors for its own purposes, which approval will not be unreasonably withheld.  Sprint will be responsible for the cost of its own contractors; SWBT will adjust the Preparation Charge to account for Sprint’s provision of its own contractors.

3.8
If Sprint accepts SWBT’s price quotation for a particular Collocated Space, the Parties will submit for regulatory approval whatever documentation is required by the State Commission for the State Commission’s approval of the Parties’ collocation arrangement.  The Parties will cooperate to file the necessary documentation as soon as practical.  If the Commission fails to give unqualified approval to the Parties’ collocation arrangement, then SWBT’s price quotation, and Sprint’s acceptance thereof, will be automatically rescinded unless otherwise agreed to by SWBT and Sprint.

5.
In addition, Section 4 of the collocation appendix to the SWBT/Sprint interconnection agreement contained detailed requirements relating to SWBT’s preparation of the physical space necessary to accommodate a Sprint application for collocation, and the costs related thereto.   Section 4.5 of the collocation appendix to the SWBT/Sprint interconnection agreement provided as follows:

4.5 SWBT will provide costs for the preparation of the collocated space.  SWBT will allow Sprint to evaluate those costs and make a decision as to whether Sprint wishes to obtain their own contractor for the preparation of the collocated space.

Section 4.7 of the collocation appendix to the SWBT/Sprint interconnection agreement permitted Sprint to use its own contractors to prepare Sprint’s collocation space, and provided:

4.7
Sprint may better SWBT’s bids by subcontracting the preparation of the Collocated Space with contractors approved by SWBT.  SWBT’s approval of contractors will be based on the same criteria that it uses in approving contractors for its own purposes, which approval will not be unreasonably withheld.  Sprint will be responsible for the cost of its own contractors; SWBT will adjust the Preparation Charge to account for Sprint’s provision of its own contractors.


6.
The remaining provisions of Section 4 of the collocation appendix to the SWBT/Sprint interconnection agreement contained numerous provisions applicable to the preparation of collocation space requested by Sprint, and the costs related thereto.  For example, Section 4.8 provided:

4.8 Except for construction and preparation activities performed by Sprint’s own contractors, SWBT or SWBT’s subcontractors will perform the construction and preparation activities underlying the Preparation Charge, including the Common Charge, the Collocated Space Charge, and the Subcontractor Charges, and any Custom Work charges, using same or consistent practices that are used by SWBT for other construction and preparation work performed in the Eligible Structure.

In addition, Section 4.10 of the collocation appendix to the SWBT/Sprint interconnection agreement permitted Sprint to inspect the ongoing preparation of collocation space it requested, and provided:

4.10 SWBT will permit Sprint to inspect the ongoing preparation of the Collocated Space at regular intervals.  At a minimum, SWBT will permit Sprint to inspect the Collocated Space when construction is approximately 25% completed, when construction is approximately 50% completed, and when construction is approximately 75% completed.  During such inspections, Sprint shall be escorted by a SWBT employee to be charged to Sprint at the loaded labor rate of a first line management employee.  Should Sprint’s inspections reveal that SWBT or SWBT’s subcontractors have deviated from the approved working drawings and specifications in the construction of the Collocated Space, SWBT will correct those deviations as soon as reasonably practicable.

Section 4.12 of the collocation appendix provided as follows:

4.12 SWBT will exercise due diligence to prepare the Collocated Space in a reasonable time period, not to exceed three months from Sprint’s acceptance of SWBT’s price quotation, unless otherwise mutually agreed to in writing by Sprint and SWBT.  In the event that SWBT is not able to prepare the Collocated Space within the quoted Completion Interval, SWBT will provide Sprint with a revised Completion Interval within seven (7) working days after SWBT ascertains that the original Completion Interval cannot be met.  If the revised Completion Interval is objectionable to Sprint, and the parties cannot resolve Sprint’s objection, the issue may be presented to the State Commission for review.  Alternatively, if the revised Completion Interval is objectionable to Sprint, Sprint may individually subcontract the further preparation of the Collocated Space with contractors approved by SWBT.  SWBT’s approval of contractors will be based on the same criteria that it uses in approving contractors for its own purposes, which approval will not be unreasonably withheld.  Sprint will be responsible for the cost of its own contractors; SWBT will, however, reduce the Preparation Charge by Sprint’s cost of providing its own contractors.

Section 4.13 contained a liquidated damages provision applicable if SWBT could not complete the preparation of collocation space requested by Sprint in a timely manner, and provided:

4.13
If SWBT is not able to prepare the Collocated Space within the quoted Completion Interval, SWBT will be liable to Sprint for liquidated damages in the amount of $1,000.00 for each day between the expiration of the quoted Completion Interval and the completion of the Collocated Space.  This provision is subject to the Force Majeure clause in Paragraph 13 of the General Terms and Conditions of this Agreement.

Section 5.8 of the collocation appendix provided that once a collocation construction project is completed, SWBT would true-up" the estimated subcontractor costs contained in the price quotation with the actual amounts billed by subcontractors.  Section 5.8 provides as follows:

5.8
Within one hundred twenty (120) days of the completion date of the Collocated Space, SWBT will perform a true-up of all Subcontractor Charges using the actual amounts billed by subcontractors.  Any amounts incurred above the Subcontractor Charges will be billed to Sprint or, alternatively, any amount below such Charges will be remitted to Sprint. 

Finally, Section 21.1 of the collocation appendix to the SWBT/Sprint interconnection agreement is titled “Dispute Resolution,” and provided as follows:

21.1 All disputes arising under this Appendix will be resolved in accordance with the dispute resolution procedures set forth in the General Terms and Conditions portion of this Agreement, with the exception that disputes relating to SWBT’s price quotation or Completion Interval may be brought to the Commission for resolution, as set forth in this Appendix, and that disputes relating to the content of SWBT’s technical publications related to collocation will be resolved in accordance with Section 11.2 above.

Subsection 9.1 of the General Terms and Conditions portion of the SWBT/Sprint interconnection agreement provided as follows:

9.1
Finality of Disputes
9.1.1
Except as otherwise specifically provided in this Agreement, no claims will be brought for disputes arising from this Agreement more than 24 months from the date the occurrence which gives rise to the dispute is discovered or reasonably should have been discovered with the exercise of due care and attention.


7.
Starting in October, 1998, Sprint began submitting applications for specific collocation arrangements, and SWBT prepared ICB price quotations for each Sprint application.  Sprint accepted SWBT’s ICB price quotations and SWBT provided the requested collocation arrangements on an ICB basis pursuant to the detailed requirements contained in the collocation appendix to the SWBT/Sprint interconnection agreement.  The same provisions were contained in interconnection agreements with dozens of other CLECs, and SWBT provided collocation to all CLECs requesting collocation using the same ICB process, pursuant to the same standard terms and conditions contained in Commission-approved interconnection agreements.  In fact, many of these interconnection agreements with other CLECs were based upon the CLECs’ adoption of the very same SWBT/AT&T arbitrated interconnection agreement that Sprint adopted in 1997. 

8.
On October 12, 2000, in an on-the-record presentation to the Commission in SWBT’s Section 271 case (Case No. TO-99-227), SWBT agreed – based on comments from CLECs and a request from the Commission – to file a “complete tariff” for collocation in Missouri, including statewide average rates – pursuant to which SWBT would offer collocation to CLECs on a prospective basis in Missouri.
  SWBT clearly did not agree that the statewide average rates contained in its proposed tariff would apply on a retroactive basis to existing collocation arrangements which had been requested, priced, constructed and accepted utilizing the ICB process contained in interconnection agreements with CLECs, nor was the SWBT/Sprint interconnection agreement ever revised to permit such a retroactive application.  Consistent with its commitment to the Commission at the on-the-record presentation in Case No. TO-99-227, SWBT filed its proposed physical and virtual collocation tariffs, including proposed rates, with the Commission.  On November 16, 2000, the Commission issued an order suspending SWBT’s proposed collocation tariffs, and on December 21, 2000, the Commission issued its Order Establishing Procedural Schedule in a new case (Case No. TT-2001-298) established by the Commission to investigate SWBT’s proposed collocation tariffs, and the rates proposed therein.


9.
Throughout the first half of 2001, SWBT, numerous CLECs, and the Commission staff actively participated in Case No. TT-2001-298.  On March 22, 2001, the parties filed a Unanimous Stipulation and Agreement, in which all parties – including Sprint – advised the Commission that they had “reached a compromise with respect to terms and conditions” (other than rates) to be included in SWBT’s Missouri Physical and Virtual Collocation Tariffs.
  In this Unanimous Stipulation and Agreement, the parties also advised the Commission that they had 

not reached a compromise and this Stipulation and Agreement does not address an appropriate cost model and inputs thereto, or rate elements and rates, which the Parties agree shall be addressed in subsequent phases of this case, to be scheduled as soon as reasonably practicable as described below.
  

SWBT agreed to file modified physical and virtual collocation tariffs containing the agreed–to terms and conditions nine days after the filing of the Unanimous Stipulation and Agreement.


10.
In their first Unanimous Stipulation and Agreement filed in Case No. TT-2001-298, the parties also agreed and proposed that the Commission should “conduct an evidentiary hearing in two phases.  Phase 1 would investigate the appropriate cost model to use and Phase 2 would investigate the appropriate inputs to that model.”
  On April 16-17, 2001, the Commission conducted an evidentiary hearing on the issue of which cost model should be utilized to establish rates to be included in SWBT’s Physical and Virtual collocation tariffs.  At that time, Sprint advised the Commission that it took “no position” on which of two competing TELRIC cost models should be utilized.
  On June 7, 2001, the Commission issued its Phase 1 Report and Order in Case No. TT-2001-298, in which the Commission determined that the “Joint Sponsors’ Model,” (and not SWBT’s proposed cost model), should be utilized to estimate the costs of, and set the rates for, SWBT’s provision of collocation pursuant to tariff in Missouri.
  In its Phase I Report and Order, the Commission noted that both proposed models were “based on a hypothetical central office.”
  The Commission also noted that “[T]he proponents of both models claim that their chosen model is TELRIC-compliant, and the Commission finds that both models do, in general, comply with TELRIC principles.”
  Finally, the Commission also noted that it was "relying heavily" on assurances that "all inputs and assumptions" in the Joint Sponsors cost model could be changed.
  

11.
On June 8, 2001, the Commission issued an order establishing a procedural schedule for Phase 2 of Case No. TT-2001-298.  At approximately the same time, a number of parties began extensive settlement negotiations in an attempt to resolve all remaining issues regarding the appropriate cost model inputs and assumptions, and resulting rates, to be included in SWBT’s collocation tariffs in Missouri.  On June 22, 2001, the parties filed a Joint Motion to Suspend Procedural Schedule, advising the Commission that they “were close to resolving all issues that would have been addressed in Phase 2 of this case, including rates for collocation.”
  Although the Commission denied the motion (based on the September 23, 2001, “operation of law” date for SWBT’s proposed collocation tariff), the Commission also noted that it “encourages the parties’ efforts to resolve the issues among themselves.”


12.
On August 24, 2001, the parties in Case No. TT-2001-298, including SWBT and Sprint, filed a second Unanimous Stipulation and Agreement.  In this Stipulation and Agreement, the parties stated that they had “reached a compromise with respect to the rate elements and rates to be included in SWBT’s Missouri Physical and Virtual Collocation Tariffs.”
  The parties also agreed that “the rates, terms and conditions of SWBT’s modified Missouri Physical and Virtual Collocation Tariffs shall take effect on the effective date of the Commission’s Order approving the tariffs.”


13.
In their Unanimous Stipulation and Agreement, the parties agreed that the compromise collocation rates which they had agreed to in settlement discussions, and which they were proposing “were derived via an application of the TELRIC methodology.”
  The parties also agreed that any CLEC that wished to amend its existing Commission-approved interconnection agreement to include the rates contained in SWBT’s collocation tariffs could do so, but that any such amendment would ‘be effective for existing collocation arrangements on a prospective basis for recurring charges listed in Exhibits 1 and 2 and will not have impact on nonrecurring charges associated with existing collocation arrangements [or any claims or disputes related thereto].”
  Thus, all the parties to Case No. TT-2001-298, including SWBT and Sprint, expressly recognized that the proposed compromise rates contained in SWBT’s collocation tariffs would apply prospectively only, and would expressly not apply retroactively to either recurring or nonrecurring charges relating to existing collocation arrangements.


14.
On August 29, 2001, the Commission Staff filed its Statement Concerning the Unanimous Stipulation and Agreement in Case No. TT-2001-298.  Staff noted that the parties had submitted a Unanimous Stipulation and Agreement, and that “the rates were derived via an application of the Total Element Long Run Incremental Cost (“TELRIC”) methodology.  Since the parties submitted the Unanimous Stipulation and Agreement as the result of a compromise with respect to the rate elements and rates, Staff has not reviewed those rate elements and rates.”
  

15.
On September 6, 2001, the Commission issued its Order Approving Second Stipulation and Agreement and Suspending Procedural Schedule, approving the settlement agreement relating to the remaining issues in Case No. TT-2001-298.  On September 12, 2001, SWBT submitted its proposed Physical and Virtual Collocation tariffs containing rates that were consistent with the settlement agreement, and on September 18, 2001, numerous parties, including Sprint, filed a Joint Motion to Approve Proposed Physical and Virtual Collocation Tariffs.  On October 3, 2001, the Commission issued its Order Approving Tariffs, in which it found that the “tariffs comply with the order approving the second stipulation and agreement.”

16.
On March 1, 2002, Sprint notified SWBT of its “Demand for Payment” with respect to the nonrecurring and recurring charges associated with Sprint’s existing collocation arrangements dating back to 1998, which rates had been developed by SWBT utilizing the ICB process contained in the SWBT/Sprint interconnection agreement, and which rates had been accepted by Sprint.  A copy of Sprint’s “demand for payment” correspondence was attached to Sprint’s Complaint as Exhibit A.  This correspondence, along with Sprint's Complaint, reflect that Sprint now seeks to apply the recurring and nonrecurring rates contained in the SWBT collocation tariffs on a retroactive basis, all the way back to the collocation construction project which was the subject of Sprint’s very first application for collocation, which Sprint submitted to SWBT on October 21, 1998.  

III.
MOTION TO DISMISS

As described below, Sprint’s Complaint should be dismissed by the Commission. First, Sprint’s Complaint is clearly barred by the applicable limitations periods contained in the interconnection agreement between SWBT and Sprint.  Sprint’s Complaint is untimely under the 65 day limitations period contained in Section 3.4 of the collocation appendix, as well as the general 24 month limitations period contained in Section 9.1.1 of the General Terms and Conditions of the SWBT/Sprint interconnection agreement.  In addition, Sprint’s Complaint should be dismissed because the Commission does not have jurisdiction to award the relief requested by Sprint, i.e., the payment of monetary damages equal to the difference between the ICB costs and recurring monthly rates developed by SWBT in response to Sprint’s collocation applications, which were accepted by Sprint, and the rates contained in SWBT’s subsequent collocation tariffs.  Finally, Sprint’s Complaint should be dismissed because the Commission does not have authority to retroactively apply the rates contained in SWBT’s collocation tariffs, which bear an effective date of October 12, 2001, to collocation arrangements completed on an ICB basis before that date.  Nor does the SWBT/Sprint interconnection agreement permit such a retroactive application of tariffed collocation rates.

Each of these independent reasons that Sprint’s Complaint should be dismissed will be addressed in detail below.

A.
Sprint’s Complaint Should Be Dismissed Because it is Untimely.

1.
From Sprint’s Complaint, it is unclear whether Sprint is challenging the reasonableness of the ICB methodology contained in its interconnection agreement with SWBT, or whether Sprint is challenging the reasonableness of the specific ICB nonrecurring costs and monthly recurring rates Sprint agreed to pay for the 76 collocation construction arrangements identified in Exhibit C to its Complaint, on the basis that these ICB costs and rates are higher than the statewide average rates which resulted from the settlement in Case No. TT-2001-298, and which are now contained in SWBT’s collocation tariffs.  Under either of these theories, however, Sprint's Complaint is barred by an applicable limitations period contained in the parties' interconnection agreement and should be dismissed.

2.
Addressing Sprint's first possible theory, if Sprint’s claim is that the ICB methodology for determining nonrecurring costs and monthly recurring rates for collocation arrangements does not conform to the standards contained in the interconnection agreement or is in some other way “unreasonable,” that claim is has no legal merit and must be discussed.  If Sprint did not wish to voluntarily agree to an ICB methodology for determining nonrecurring costs and recurring rates for specific collocation arrangements, as the Commission authorized in the SWBT/AT&T arbitrated interconnection agreement, Sprint was required to request a different mechanism during the negotiation process contemplated by Section 252 of the Act.  Instead, Sprint choose to opt into the arbitrated interconnection agreement between SWBT and AT&T, which expressly contained the ICB methodology for collocaiton.  Section 3.1 of the SWBT/Sprint interconnection agreement reflects Sprint’s adoption of the SWBT/AT&T arbitrated interconnection agreement.  The appropriateness of utilizing the ICB process for Sprint’s collocation requests prior to October 12, 2001, is beyond question in this case.

3.
Alternatively, if Sprint's theory is based on challenging any of the nonrecurring costs or recurring rates determined on an ICB basis for any or all of the 76 collocation arrangements identified in Exhibit 3 to Sprint’s Complaint, Sprint’s Complaint is likewise untimely in its entirety by the applicable limitation periods contained in the SWBT/Sprint interconnection agreement.  

4.
As described above, the collocation appendix to the Commission-approved SWBT/Sprint interconnection agreement (as well as other Commission-approved interconnection agreements between SWBT and numerous CLECs, based upon an adoption of the arbitrated agreement between SWBT and AT&T) contain very specific requirements relating to collocation provided by SWBT on an ICB basis.  As reflected in Exhibit 2 hereto, the collocation appendix to the SWBT/Sprint interconnection agreement contains very detailed requirements relating to Allocation of Collocated Space within Eligible Structures (Section 2.0), a CLEC’s Application for Collocated Space (Section 3.0), Preparation of the Collocated Space by SWBT or the CLEC (Section 4.0), Occupancy of the Collocated Space (Section 5.0), Billing and Payment of Collocation Charges (Section 6.0), Relocation of Collocated Space (Section 7.0), and various other requirements (Sections 8-23).

5.
Under Section 3.1 of the collocation appendix, Sprint was required to submit an application for each collocation construction arrangement it requested in a SWBT central office.  The application requirements contained in Section 3.1 include “a list of all forecasted equipment and facilities to be placed within the Collocated Space, with the associated power requirements, floor loading, and heat release of all pieces of forecasted equipment and facilities.”  Section 3.2 of the collocation appendix required SWBT to prepare a price quotation for the collocation arrangement requested by Sprint, and to provide this price quotation to Sprint within 35 business days of SWBT’s receipt of Sprint’s application.

6.
Section 3.3 of the collocation appendix required SWBT’s price quotation to include a specific “Preparation Charge,” “Monthly Charge,” and “Completion Interval” for the specific collocation arrangement requested by Sprint.  Under Section 3.3.1, the “Preparation Charge” is a one-time (i.e., nonrecurring) charge to Sprint reflecting the costs associated with both SWBT’s preparation of Collocated Space unique to Sprint, and Sprint’s share of the cost to modify SWBT’s central office to provide physical collocation to CLECs.  SWBT was also required to quote the portion of the Preparation Charge that consists of charges for work performed by subcontractors.  Under Section 3.3.2, the “Monthly Charge” consists of the monthly charges for floor space, power usage, maintenance, administration, and taxes for equipment.

7.
In addition to describing the methodologies required for determining SWBT’s ICB price quotations, Section 3.4 of the collocation appendix provided as follows:

Sprint will have 65 calendar days to accept or reject the price quotation.  Upon acceptance, Sprint may ask the State Commission to review any of SWBT’s charges for conformity with the above standards.  However, Sprint remains committed to occupy the space regardless of the Commission’s decision regarding pricing.

Under Section 3.5, prior to any obligation for Sprint to either accept or reject SWBT’s price quotation, SWBT was required to permit Sprint to inspect the Collocated Space to determine its suitability for Sprint’s intended use.  This section also provided that Sprint could “review the construction plans as they exist as that time and to inspect supporting documents for the Preparation Charge, including the Common Charge (if Sprint is the first entity to which Sprint provides physical collocation in an Eligible Structure), the Collocated Space Charge, and any Custom Work charge.”  Section 3.6 of the collocation appendix provided that SWBT’s price quotation constituted “a firm offer that Sprint may accept in writing within sixty-five (65) days of Sprint’s receipt of the price quotation, subject only to the true-up procedure specified in Section 5.8 below.”  Section 3.7 of the collocation appendix provided that in advance of commencing work on the project, Sprint could select different subcontractors to prepare Sprint’s Collocated Space, to “better” SWBT’s quoted Collocated Space Charge or Completion Interval.  Finally, Section 5.8 of the collocation appendix provided that within 120 days of the completion date of the Collocated Space, “SWBT will perform a true-up of all Subcontractor Charges using the actual amounts billed by subcontractors.”  

8.
There is no conceivable theory under which Sprint’s Complaint can possibly be considered to have been timely made under the applicable limitation periods contained in the collocation appendix to the SWBT/Sprint interconnection agreement.  As reflected in Sprint’s Complaint, Sprint first notified SWBT of its “Demand for Payment” relating to its collocation arrangements on March 1, 2002, over 3 years after Sprint submitted its first collocation application to SWBT.  SWBT has attached hereto as Exhibit 3 a copy of Sprint’s very first “Physical Collocation Application Form,” which Sprint submitted to SWBT on October 20, 1998.
  On January 13, 1999, SWBT provided its Price quotation for the collocation arrangement requested by Sprint, which was located in SWBT’s Kansas City, Missouri, McGee central office.  A copy of SWBT’s January 13, 1999, price quotation letter is attached hereto as Exhibit 4.  As reflected in Exhibit 4, SWBT’s January 13, 1999, price quotation for Sprint’s requested collocation arrangement in the McGee central office included a “Construction Cost Summary for Physical Collocation,” which reflected that Sprint would not be responsible for any nonrecurring common costs, and that Sprint would be responsible for $133,931.00 in nonrecurring Sprint-specific costs, and that $126,431 of this total amount reflected subcontractor charges.  The Construction Cost Summary also detailed the estimated monthly recurring charges for Sprint’s requested collocation arrangement, and a total monthly recurring charge of $2,667.27.  SWBT’s January 13, 1998, price quotation letter also indicated a Completion Interval of 90 days from SWBT’s receipt of the required 50% advance payment, and Sprint’s acceptance of SWBT’s price quotation.


9.
Sprint accepted SWBT's price quotation and construction began on Sprint's requested arrangements.  Sprint did not exercise its rights under Section 3.4 to seek Commission review of the charges for conformity with the ICB standards contained in the collocation appendix to the SWBT/Sprint interconnection agreement.  Accordingly, Sprint’s Complaint is now barred.

10.
Upon completion of the project, Sprint took control of the collocation space.  Attached hereto as Exhibit 5 is a copy of the written "true-up" statement relating to this project that SWBT provided to Sprint on December 1, 1999.  As reflected in Exhibit 5, the actual common costs attributable to Sprint for its requested collocation arrangement in the McGee central office were $11,753, or $11,753 more than the common costs SWBT originally estimated in its January 13, 1999, price quotation.  This difference was attributable to Sprint’s collocation arrangement being constructed in a different location than originally anticipated within the McGee central office.  The actual specific costs incurred by SWBT to complete the project for Sprint were $82,349,or $51,582 less than SWBT estimated in its January 13, 1999, price quotation.  The actual recurring monthly charges to Sprint for its completed collocation arrangement were $2315.18, or $352.09 less than the monthly recurring charge estimated by SWBT in its January 13, 1999 price quotation.


11.
Pursuant to Section 3.2 of the collocation appendix to the SWBT/Sprint interconnection agreement, Sprint had "65 calendar days" to either accept or reject SWBT’s January 13, 1999, price quotation for the collocation construction arrangements requested by Sprint in the McGee central office.  It is undisputed that Sprint “accepted” SWBT’s price quotation.  Pursuant to Section 3.4, if Sprint wished to challenge either the methodology utilized by SWBT to develop the nonrecurring costs or monthly recurring charges described in its price quotation, or the specific nonrecurring or recurring charges described in SWBT’s January 13, 1999, price quotation, Sprint could do so, but was required to ask the Commission to review any of SWBT’s estimated charges for conformity with the standards contained in Section 3.4 “upon acceptance” of the price quotation by Sprint.  Again, it is undisputed that Sprint never followed the procedures outlined in the collocation appendix and never asked the Commission to review SWBT's price quotation for the McGee central office.  Nor did Sprint request the Commission to review any of SWBT’s price quotations for the 76 collocation construction arrangements identified by Sprint in its Complaint, either before or “upon acceptance” of these ICB quotes by Sprint.  Under the express limitation period contained in Section 3.4 of the collocation appendix to the SWBT/Sprint interconnection agreement, any challenge that Sprint now seeks to raise regarding the price quotation, including the nonrecurring costs and recurring rates, as well as the methodology used to calculate these costs and rates, provided to Sprint for each of the 76 collocation arrangements identified by Sprint in its Complaint is untimely and barred.

12.
Furthermore, even if the 65 day limitations period contained in Section 3.4 of the collocation appendix was only applicable to challenges to SWBT’s price quotation, and some other limitations period was applicable to the “true-up” of the actual subcontractor costs incurred by SWBT to complete the project to the nonrecurring subcontractor cost estimates described in each of SWBT's pre-construction price quotations, Sprint’s Complaint is still time-barred.

13.
First, it is important to point out that not all collocation costs and rates are subject to “true-up” under the collocation appendix.  Section 5.8 of the collocation appendix to the SWBT/Sprint interconnection agreement provides as follows:

5.8
Within one hundred twenty (120) days of the completion date of the Collocated Space, SWBT will perform a true-up of all Subcontractor Charges using the actual amounts billed by subcontractors.  Any amounts incurred above the Subcontractor Charges will be billed to Sprint or, alternatively, any amount below such Charges will be remitted to Sprint.

By its express terms, the only thing subject to "true-up" under Section 5.8 is the difference between what SWBT estimated the subcontractors would charge for the Sprint work, and the amount the subcontractors actually charged SWBT for this work.  This section does not apply to the reasonableness of the nonrecurring costs charged by subcontractors, or to the methodology utilized by SWBT to determine recurring rates for each of the 76 collocation arrangements identified by Sprint, or to the resulting recurring rates.  

Section 21.0 of the collocation appendix provides as follows:

21.0 Dispute Resolution
21.1
All disputes arising under this Appendix will be resolved in accordance with the dispute resolution procedures set forth in the General Terms and Conditions portion of this Agreement, with the exception that disputes relating to SWBT’s price quotation or Completion Interval may be brought to the Commission for resolution, as set forth in this Appendix, and that disputes relating to the content of SWBT’s technical publications related to collocation will be resolved in accordance with Section 11.2 above.

Pursuant to Section 21.1, any dispute relating to SWBT’s price quotation for a requested collocation arrangement is subject to Section 3.4, which as described above requires Sprint to seek Commission review of any of SWBT’s charges for conformity with the methodology standards contained in Section 3.4 “upon acceptance” of SWBT’s price quotation.  All other disputes are subject to the twenty-four month limitations period contained in Section 9.0 of the SWBT/Sprint interconnection agreement, which provides as follows:

9.0 Dispute Resolution
9.1
Finality of Disputes
9.1.1
Except as otherwise specifically provided in this Agreement, no claims will be brought for disputes arising from this Agreement more than 24 months from the date the occurrence which gives rise to the dispute is discovered or reasonably should have been discovered with the exercise of due care and attention.


14.
Even under the twenty-four month limitations period contained in Section 9.1.1 of the General Terms and Conditions portion of the SWBT/Sprint interconnection agreement, Sprint’s Complaint would be time-barred.  Sprint began receiving ICB price quotations from SWBT on January 13, 1999, and received numerous such price quotations from SWBT prior to March 1, 2000 (the date corresponding to twenty-four months prior to the date Sprint notified SWBT of its “Demand for Payment”).
  If Sprint had any issue with either the nonrecurring costs or recurring rates contained on these specific ICB price quotations, Sprint either knew or should have known of any such claim prior to March 1, 2000.  Likewise, if Sprint had any question about the methodology utilized by SWBT to determine the monthly recurring rates contained on the ICB price quotation, Sprint either knew or should have known of such a claim prior to March 1, 2000.  Again, however, Sprint did not raise any claim relating to the sufficiency of SWBT’s ICB price quotations or the methodology supporting those ICB price quotations within 24 months of when it knew or should have known of any such claims and as a result, any such claim is time-barred.

15.
Likewise, any claim that SWBT’s true-up process did not comply with the requirements of the collocation appendix, or that SWBT’s subcontractor bills were somehow either incorrect or unreasonable, was well known to Sprint prior to March 1, 2000.  SWBT provided ICB price quotations, completed the requested collocation arrangements, and provided Sprint with a completed “true-ups” (specifically identifying the differences between the cost and rate estimates contained in each ICB price quotation and the actual subcontractor costs and recurring rates relating to each finished collocation project) for several major collocation arrangements before March 1, 2000.  SWBT provided final written true-ups to Sprint for collocation arrangements requested by Sprint in the following SWBT central offices on the following dates:

	Central Office
	True-Up Date


	Gladstone
	December 1, 1999

	Hiland
	December 1, 1999

	McGee
	December 1, 1999

	Parkville
	December 1, 1999

	Raytown
	December 1, 1999

	Westport
	December 1, 1999

	Chestnut
	January 11, 2000

	Ladue
	January 11, 2000

	Parkview
	January 11, 2000

	Blue Springs
	February 23, 2000

	KC South
	February 23, 2000

	Lee’s Summit
	February 23, 2000

	South Independence
	February 23, 2000

	Willow
	February 23, 2000




Each of the “True-Up Letters” for these 14 collocation projects utilized the same format as the “True-Up Letter” for Sprint’s collocation arrangement at the McGee central office, which is attached hereto as Exhibit 5.  Based on this detailed information, Sprint clearly knew or should have known of any claim it had with respect to SWBT’s ICB price quotations, nonrecurring costs, recurring costs and rates, (along with the methodology relating thereto), and true-up processes, prior to March 1, 2000.  Again, however, Sprint’s “Demand for Payment” was not raised until March 1, 2002, more than 24 months after Sprint had all the information it needed to determine if it had any claim.


16.
As described above, although it is not clear from Sprint’s Complaint the legal theory upon which Sprint relies, the undisputed facts in this case compel the conclusion that Sprint’s Complaint is barred under any conceivable theory by the claim limitation periods contained in the parties’ interconnection agreement and collocation appendix attached thereto.  The Commission should dismiss Sprint’s Complaint on that basis.

B.
The Commission Does Not Have Jurisdiction to Interpret or Construe the Interconnection Agreement Between SWBT and Sprint to Award Damages.


17.
In paragraph 3 of its Complaint, Sprint asserts the “Commission has jurisdiction over this matter by virtue of the authority found in Sections 386.390, 386.250, 386.020 (52) and (53) and 392.240 RSMo.”  However, none of the statutory provisions relied upon by Sprint confers jurisdiction to the Commission over the fundamental claim in Sprint’s complaint, i.e., that the Commission interpret and construe the interconnection agreement between SWBT and Sprint to require the retroactive application of tariffed rates, and to enforce this interpretation and construction of the interconnection agreement to form the basis for an award of damages to Sprint.


18.
Section 386.390 RSMo. 2000 describes the procedure for initiating a complaint at the Commission.  This section does not contain a separate jurisdictional grant of authority from the Missouri legislature.  If it did, the Commission would have “jurisdiction” over any complaint filed by the Commission, public counsel, or any corporation or person, irrespective of its subject matter.  In other words, if Section 386.390 RSMo. 2000, was an independent grant of subject matter jurisdiction to the Commission, the Commission would have jurisdiction over every complaint, even those that do not meet the requirements of Section 386.250 RSMo. 2000.  Clearly that is not the case.  Furthermore, Sprint’s reliance upon Section 386.020 (52) and (53) RSMo. 2000, which merely define “telecommunications facilities” and “telecommunications service,” likewise do not contain an affirmative grant of jurisdiction to this Commission.  Section 392.240 RSMo. 2000, which addresses the reasonableness of rates, likewise does not contain an affirmative grant of jurisdiction to the Commission to award Sprint the relief it seeks in its Complaint in this case.


19.
Section 386.250 RSMo. 2000 is the only statutory section relied upon by Sprint which contains an affirmative grant of jurisdiction to the Commission.  Section 386.250 provides in pertinent part as follows:

386.250.  Jurisdiction of commission. – The jurisdiction, supervision, powers and duties of the public service commission herein created and established shall extend under this chapter:

*    *     *

(2) To all telecommunications facilities, telecommunications services and to all telecommunications companies so far as such telecommunications facilities are operated or utilized by a telecommunications company to offer or provide telecommunications service between one point and another within this state or so far as such telecommunications services are offered or provided by a telecommunications company between one point and another within this state, except that nothing contained in this section shall be construed as conferring jurisdiction upon the commission over the rates charged by a telephone cooperative for providing telecommunications service within an exchange or within a local calling scope as determined by the commission, except for exchange access service.

*    *     *

SWBT does not dispute the Commission’s jurisdiction over “telecommunications facilities, telecommunications services and to all telecommunications companies” as described in Section 386.250 (2) RSMo. 2000, but that provision has as applicability here.  Sprint seeks to have the Commission construe and interpret a contract between SWBT and Sprint, entered into pursuant to the Act, and the Commission must look to the Act for jurisdiction.  But even if Section 386.250(2) RSMo. 2000 served as the basis for Commission jurisdiction, it clearly does not authorize the Commission to construe or enforce contracts or to award damages.  Accordingly, Sprint’s Complaint must be dismissed.


20.
Missouri courts have repeatedly determined that the Commission does not have jurisdiction to construe or enforce contracts, or to award damages.  In Wilshire Construction Co. v. Union Electric Co.,
 the Missouri Supreme Court addressed the Commission’s jurisdiction to interpret contracts.  In Wilshire, several plaintiffs sued Union Electric for alleged overcharges collected under contracts for the installation of underground wiring.
  These contracts were based upon provisions contained in a Rate Schedule filed with the Commission by Union Electric.  On appeal, the Missouri Supreme Court noted that the Commission has “exclusive jurisdiction” of all utility rates, but went on to state that:

when a controversy arises over the construction of a contract or of a rate schedule upon which a contract is based, and a claim of overcharge is made, only the courts can require an accounting or render a judgment for the overcharge.  The Public Service Commission cannot ‘enforce, construe nor annul contracts, nor can it enter a money judgment.


21.
In its Complaint, Sprint claims that SWBT “has not applied the correct rates to the collocation sites it constructed for Sprint under the parties’ interconnection agreement approved by the Commission.”
  As the Commission is aware, however, and as described above, the collocation appendix to the interconnection agreement between SWBT and Sprint does not contain rates.  In the collocation appendix to the SWBT/Sprint interconnection agreement, the Commission approved the use of a particular methodology to determine nonrecurring rates (ICB pricing based on SWBT’s actual costs to provision the specific collocation arrangement requested by Sprint), and a different methodology (ICB pricing based on forward looking cost methodology) for determining the monthly recurring rates applicable to specific collocation arrangements requested by Sprint.  Sprint’s claim is that “SWBT has not complied with the cost methodologies and other rates provisions of the Interconnection Agreement with Sprint.”
  Although Sprint claims that it “understands that the Commission cannot award Sprint damages,” Sprint goes on to claim that “the Commission is the correct forum to determine if the rates SWBT charged Sprint complies (sic) with the non-recurring and recurring rate structure it approved in the Interconnection Agreement.”
  Based on Sprint’s own statements in its Complaint, it is clearly asking the Commission to construe the agreement between SWBT and Sprint, and to enforce the “rate structure” Sprint alleges is required by the interconnection agreement between SWBT and Sprint.  Sprint is either asking the Commission to determine the amount of its claimed monetary damages, or is asking the Commission to perform an accounting of its claimed damages.  As described by the Missouri Supreme Court in the Wilshire case, however, the Commission does not have jurisdiction to perform either act.


22.
Even if Sprint’s Complaint was timely, which it is not, the Commission does not have jurisdiction to award Sprint the money damages it seeks in this case.  However Sprint attempts to explain away the fundamental nature of the relief it seeks in its Complaint, the truth remains that Sprint’s Complaint is fundamentally a claim for money damages (or, as Sprint originally labeled its claim, a “Demand for Payment”).  Because the Commission does not have jurisdiction to award such damages, Sprint’s Complaint must be dismissed.

C.
The Commission Does Not Have Jurisdiction to Retroactively Apply the Rates Contained in SWBT’s Collocation Tariffs, Which Bears an Effective Date of October 12, 2001.

23.
It appears that Sprint may be requesting the Commission to retroactively apply both the statewide average nonrecurring and recurring rates contained in SWBT’s collocation tariffs, which bear an effective date of October 12, 2001, to the 76 ICB collocation construction arrangements Sprint identified in Exhibit C to its Complaint.  These 76 collocation arrangement were quoted by SWBT, accepted by Sprint and completed prior to October 12, 2001, (the effective date of the SWBT collocation tariff), utilizing the ICB process provided in the collocation appendix to the SWBT/Sprint interconnection agreement.

24.
In several different areas in its Complaint, Sprint compares the nonrecurring costs and recurring rates contained in the ICB price quotes accepted, to what Sprint believes are the current statewide average rates for corresponding rate elements contained in SWBT’s collocation tariffs.  For example, in paragraphs 8 and 9 of its Complaint, Sprint compares SWBT’s ICB quote for a specific collocation arrangement to what it believes is the corresponding statewide average rate under SWBT’s subsequently approved collocation tariffs.  In paragraphs 18 and 24 of its Complaint, Sprint refers to Exhibit C of its Complaint, which lists 76 Sprint collocation arrangements, and compares the ICB quotes for both the nonrecurring costs and recurring rates for each of these 76 collocation arrangements, (all of which were quoted by SWBT, accepted by Sprint and completed by SWBT prior to October 12, 2001), with rates contained in SWBT’s collocation tariffs, which bear an effective date of October 12, 2001.  Each of the columns on Sprint’s Exhibit C to its Complaint contain a total dollar amount at the bottom, which appears to be Sprint’s quantification of  its claimed damages.

25.
The Commission does not have jurisdiction to retroactively apply tariffed rates to existing collocation arrangements, which were priced, accepted and completed utilizing the ICB process approved by the Commission in the collocation appendix to the SWBT/Sprint interconnection agreement, and utilize this retroactive application of tariffed rates as a baseline or yardstick to measure Sprint's damages.  Prior to Sprint’s decision to modify its interconnection agreement to include SWBT’s collocation tariffs, a decision which became effective once SWBT’s collocation tariffs became effective on October 12, 2001, SWBT had no authority to provide collocation to Sprint on any basis other than as required by the collocation appendix to SWBT/Sprint interconnection agreement.  Thus, prior to October 12, 2001, SWBT could only charge Sprint for collocation arrangements under the methodology contained in the collocation appendix to the Commission-approved SWBT/Sprint interconnection agreement, i.e., the ICB process. 

26.
As described above, the application of SWBT's collocation tariffs and the monthly recurring rates set forth therein to existing collocation arrangements originally provided on an ICB basis is not automatic.  Moreover, the monthly recurring rates contained in SWBT’s collocation tariffs are only applicable prospectively to CLECs (like Sprint) that have amended an existing interconnection agreement to include SWBT’s new collocation tariffs but have not adopted the M2A.  Furthermore, the nonrecurring rates contained in SWBT’s collocation tariffs are not applicable to nonrecurring costs for existing collocation arrangements.  Sprint can point to no Missouri statute or case which even remotely suggests that the Commission has authority to retroactively apply rates contained in a newly-approved tariff, to arrangements which were requested, provided and accepted utilizing a different Commission-approved methodology.  In fact, the law in Missouri is clear that tariffed rates may only be applied prospectively.  See, Lightfoot v. City of Springfield, 236 S.W.2d 348 (Mo. App. 1951).

27.
Moreover, Sprint’s argument that the Commission should somehow gauge the merits of its claim by retroactively applying the rates effective as of October 12, 2001, in SWBT’s collocation tariffs to Sprint collocation arrangements provided long before October 12, 2001, flies in the face of the parties’ (including Sprint’s) express contrary agreement in Case No. TT-2001-298.  As described above, in the second Unanimous Stipulation and Agreement in Case No. TT-2001-298 submitted to the Commission on August 24, 2001, the parties (including Sprint) stated to the Commission:

6.
At its option, a CLEC which has not yet opted into the M2A may opt into the M2A including the approved tariffs or may elect to modify its Commission approved interconnection agreement to replace the current collocation terms and conditions with a reference to the approved tariffs, by amending the CLEC’s Commission approved interconnection agreement.  The amendment shall be effective for existing collocation arrangements on a prospective basis for recurring charges listed in Exhibits 1 and 2 and will not have impact on nonrecurring charges associated with existing collocation arrangements [or any claims or disputes related thereto].


28.
Sprint was one of the parties in Case No. TT-2001-298 that signed the second Unanimous Stipulation and Agreement submitted to the Commission on August 24, 2001, which was approved by the Commission on September 6, 2001.  Despite the fact that Sprint signed this Unanimous Stipulation and Agreement, Sprint now seeks to use the compromise rates contained in SWBT’s collocation tariff effective October 12, 2001, and apply these rates retroactively to its ICB-based collocation arrangements, which is directly contrary to the express language contained in the stipulation and agreement signed by Sprint and approved by the Commission.


29.
The Commission does not have authority to apply the rates contained in SWBT’s collocation tariffs in the retroactive manner proposed by Sprint in its Complaint.  Furthermore, Sprint agreed in the August 24, 2001, Unanimous Stipulation and Agreement in Case No. TT-2001-298 that the compromise rates contained in SWBT’s October 12, 2001, collocation tariff are only applicable (in a non-M2A setting) prospectively and for recurring charges, and are expressly not applicable to “nonrecurring charges associated with existing collocation arrangements [or any claims or disputes related thereto].”  On this basis, Sprint’s Complaint should be dismissed by the Commission.

IV.
ANSWER TO SPRINT’S COMPLAINT


Pursuant to Commission Rule 2.070(8), SWBT responds to reach of the numbered paragraphs of Sprint’s complaint as follows:

1.
With respect to the allegations contained in paragraph 1 of Sprint’s Complaint, SWBT does not have information sufficient to either admit or deny the allegations, and therefore denies same.

2.
With Respect to the allegations contained in paragraph 2 of Sprint’s Complaint, SWBT admits that Southwestern Bell Telephone, L.P. is a limited partnership organized under the laws of Texas, doing business in Missouri as Southwestern Bell Telephone Company, and authorized to provide telecommunications service in Missouri.  SWBT admits that its principal place of business in Missouri is the address contained in paragraph 2 of Sprint’s Complaint, with the exception that the correct room number is 3520, not 3528.

3.
SWBT denies the allegations contained in paragraph 3 of Sprint’s Complaint.

4.
With respect to the allegations contained in paragraph 4 of Sprint’s Complaint, SWBT admits that the Commission approved the interconnection agreement between SWBT and Sprint, upon which Sprint bases its Complaint, in September, 1998.  The remaining allegations concerning what Sprint believed to be the “purpose” of this agreement would require SWBT to determine Sprint’s intent in entering into the agreement, which SWBT can neither admit nor deny.

5.
SWBT admits the allegations contained in paragraph 5 of Sprint’s Complaint.  The interconnection agreement between SWBT and AT&T referenced in this paragraph of Sprint’s Complaint resulted from arbitration proceedings conducted by the Commission pursuant to the Act.

6.
With respect to the allegations contained in paragraph 6 of Sprint’s Complaint, SWBT admits that Section 3 of the collocation appendix to the interconnection agreement between SWBT and Sprint contains provisions applicable to Sprint’s “Application for Collocated Space.”  Pursuant to Section 3.2 of the collocation appendix, within 35 business days of SWBT’s receipt of a completed application for Collocated Space and any Engineering Design Charge, SWBT was required to provide a price quotation for the Collocated Space.  Pursuant to Section 3.4, SWBT’s price quotation was “calculated using an actual cost methodology for non-recurring charges and a Missouri PSC approved forward-looking costing methodology for recurring charges.”  SWBT also admits that Section 3.4 also provides as follows: 

SWBT’s price quotation will be sufficient to cover SWBT’s reasonable costs and will be no greater than necessary for SWBT to earn a reasonable profit.  Sprint will have 65 calendar days to accept or reject the price quotation.  Upon acceptance, Sprint may ask the State Commission to review any of SWBT’s charges for conformity with the above standards.  However, Sprint remains committed to occupy the space regardless of the Commission’s decision concerning pricing.

SWBT also admits that pursuant to Section 5.8 of the collocation appendix to the SWBT/Sprint interconnection agreement, SWBT agreed to “perform a true-up of all Subcontractor Charges using the actual amounts billed by subcontractors.”  SWBT’s agreement to perform such a true up was not, however, “a part of the actual cost methodology” as alleged by Sprint.  

7.
With respect to the allegations contained in paragraph 7 of Sprint’s Complaint,  SWBT admits that Sprint has paid SWBT the reasonable non-recurring and recurring charges, as provided for and calculated pursuant to the provisions of the collocation application to the interconnection agreement between the parties.  SWBT admits that most of the non-recurring costs Sprint agreed to pay were based upon the actual amounts billed by subcontractors retained by SWBT to perform work on behalf of Sprint, based on Sprint’s requested collocation arrangements.  Sprint was aware since at least 1997 of SWBT’s use of subcontractors to perform work at SWBT’s request to complete collocation arrangements requested by Sprint.  See, e.g., Sections 3.3.1, 4.7, and 4.9 of the collocation appendix to the SWBT/Sprint interconnection agreement.  Pursuant to Sections 3.7 and 4.7 of the collocation appendix to the SWBT/Sprint interconnection agreement, Sprint was permitted to “better” SWBT’s quoted collocation charges by subcontracting the preparation of Collocated Space using SWBT-approved contractors selected by Sprint.  Sprint did not take advantage of this alternative.

8.
With respect to the allegations contained in paragraph 8 of Sprint’s Complaint, SWBT admits that it filed its collocation tariff in Case No. TT-2001-298 on September 12, 2001, and that the Commission approved SWBT’s collocation tariffs on October 3, 2001.  The rate elements, terms and conditions and rates contained in SWBT’s collocation tariffs resulted from a settlement agreement between the numerous parties in Case No. TT-2001-298, as reflected in the Unanimous Stipulation and Agreement filed in Case No. TT-2001-298 on August 24, 2001.  In this Stipulation and Agreement, the settling parties agreed that the rates contained in SWBT’s collocation tariff were “derived via an application of the TELRIC methodology.”  SWBT insisted on this specific provision in order to ensure that Sprint and other CLECs could not later argue that these rates, which resulted from the settlement of Case No. TT-2001-298, did not satisfy the Act.  Prior to reaching a settlement agreement on the rates to be included in SWBT’s collocation tariffs, SWBT and the CLECs proposed widely varying rates, all of which the parties claimed were based on a TELRIC methodology.  SWBT never agreed, and does not today agree, that the rates contained in its collocation tariffs are sufficient to recover SWBT’s costs utilizing what it believes is an appropriate application of the TELRIC methodology.  SWBT agreed to the rates contained in its collocation tariffs in order to settle a complicated contested case (Case No. TT-2001-298), and to address CLECs’ concerns, raised in SWBT’s Section 271 proceeding, regarding collocation. 

9.
With respect to the allegations contained in paragraph 9 of Sprint’s Complaint,  SWBT admits that the statewide average rates contained in its collocation tariffs bearing an effective date of October 12, 2001, are different than the non-recurring costs and recurring rates which were calculated on an ICB basis before October 12, 2001, as required under the provisions of the collocation appendix to the interconnection agreement between SWBT and Sprint.  SWBT denies the remaining allegations contained in paragraph 9 of Sprint’s Complaint.

10.
With respect to the allegations contained in paragraph 10 of Sprint’s Complaint,  SWBT admits that Sprint first notified SWBT of its claim by letter dated March 1, 2002.  SWBT denies that "Sprint repeated its earlier requests for documentation from SWBT to demonstrate that SWBT applied the rates agreed to in the Interconnection Agreement that were to cover reasonable costs, a reasonable profit, and reflect amounts actually paid by SWBT to subcontractors for work done on Sprint’s collocation sites" in its March 1, 2002 letter to SWBT.


11.  SWBT denies the allegations contained in paragraph 11 of Sprint’s Complaint.


12.  SWBT denies the allegations contained in paragraph 12 of Sprint’s Complaint.  


13.  SWBT incorporates its response to paragraphs 1-12 of Sprint’s Complaint as and for its response to paragraph 13 of Sprint’s Complaint.

14.
SWBT denies the allegations contained in paragraph 14 of Sprint’s Complaint.  Sprint appears to be attempting to combine two quotes from differing sections of the collocation appendix to the SWBT/Sprint interconnection agreement into a single section.

15.
SWBT denies that its non-recurring rates were not set according to the requirements contained in the relevant sections of the SWBT/Sprint interconnection agreement.  SWBT denies the remaining allegations contained in this paragraph.

16.
SWBT denies the allegations contained in paragraph 16 of Sprint’s Complaint..

17.
SWBT denies the allegations contained in paragraph 17 of Sprint’s Complaint.

18.
SWBT denies the allegations contained in paragraph 18 of Sprint’s Complaint.

19.
SWBT denies the allegations contained in paragraph 19 of Sprint’s Complaint.

20.
SWBT denies the allegations contained in paragraph 20 of Sprint’s Complaint. 

21.
SWBT denies the that Sprint is entitled to the relief it seeks in paragraph 21 of Sprint’s Complaint.  SWBT also denies that the Commission has jurisdiction to award Sprint the relief it requests in paragraph 21of its Complaint.

22.
SWBT incorporates its response to paragraphs 1-21 of Sprint’s Complaint as and for its response to paragraph 22 of Sprint’s Complaint.

23.
SWBT denies that the language which Sprint claims to be quoting from Section 3.4 of the collocation appendix to the SWBT/Sprint interconnection accurately reflects the actual language contained in Section 3.4 of the collocation appendix.

24.
SWBT denies the allegations contained in paragraph 24 of Sprint’s Complaint.

25.
SWBT denies the allegations contained in paragraph 25 of Sprint’s Complaint.

26.
SWBT denies that Sprint is entitled to the relief it seeks in paragraph 26 of Sprint’s Complaint.  SWBT also denies that the Commission has jurisdiction to award the relief requested by Sprint. 

V.
AFFIRMATIVE DEFENSES


1.
Sprint’s Complaint fails to state a claim upon which the Commission can grant relief.


2.
Sprint’s Complaint is barred by the limitations periods contained in the SWBT/Sprint interconnection agreement.


3.
The Commission does not have jurisdiction to grant the relief requested in Sprint’s Complaint.


4.
Sprint’s Complaint is barred by laches, waiver and estoppel.


5.
Sprint’s claim for retroactive application of the rates contained in SWBT’s collocation tariff constitutes unlawful retroactive ratemaking.


WHEREFORE, having fully answered Sprint’s Complaint, SWBT respectfully requests the Commission enter an Order dismissing Sprint’s Complaint in its entirety.
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