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Legal Memorandum

COMES NOW the Staff of the Missouri Public Service Commission and in support of its position that the Commission should approve the tariff sheet submitted in this case based on its mathematical correctness and as a matter of law, states as follows:

Southwestern Bell Telephone L.P., d/b/a SBC Missouri (“SBC”) is a large incumbent local exchange telecommunications company (“ILEC”) as defined by Sections 386.020(22) and 386.020(30) RSMo (2000).
  The Commission granted SBC status as a price cap regulated company in In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination that it is Subject to Price Cap Regulation Under Section 392.245, RSMo Supp. 1996, Case No. TO-97-397, 6 Mo.P.S.C.3d 493 (Sept. 16, 1997).  By granting SBC price cap status, SBC became subject to the provisions of Section 392.245 (“the price cap statute”).  

On June 10, 2003, SBC filed a revised tariff sheet for its Local Exchange Tariff, proposing to increase the residential and business monthly rates for its local exchange customers of the charges for Line Status Verification and Busy Line Interrupt services.  These services are nonbasic telecommunications service as defined by Section 386.020(34).  In making this filing, 

SBC has represented that it does so under the provisions of Section 392.245.11.  SBC seeks to increase the amount it charges its business and residential customers by eight percent.  As the Commission has not answered the question before,
 the parties have been asked to address “whether or not the Commission retains authority to reject a tariff under subsection 11 of the price cap [statute] because it results in a rate that’s not just and reasonable[.]”
  If the Commission does retain that authority, then the Commission should rely upon the evidence presented at hearing to determine the proper percentage amount that a ‘price cap’ company may increase its rates for nonbasic services on an annual basis.  However, as a matter of law, it appears the Legislature has preempted a Commission determination of justness and reasonableness beyond mathematical verification, based on the language of the price cap statute. 

1.
Do the provisions of Section 392.200 define the increased rates that SBC seeks to have approved by the Commission as “just and reasonable” if they are eight percent or less?

The language in Section 392.245.1 directly addresses the Commission’s concerns that SBC’s proposed rates are “just and reasonable” as required by Section 392.200.1.
  The first sentence of Section 392.245.1 states that “[t]he commission shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation.”  As its filing involves increasing the charge for nonbasic telecommunications services, SBC in this case relies upon the provisions of subsection 11 of the price cap statute.  That section states in pertinent part: 

The maximum allowable prices for nonbasic telecommunications services of a large, incumbent local exchange telecommunications company regulated under this section shall not be changed until January 1, 1999 … [t]hereafter, the maximum allowable prices for nonbasic telecommunications services of an incumbent local exchange telecommunications company may be annually increased by up to eight percent for each of the following twelve-month periods upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices.  This subsection shall not preclude an incumbent local exchange telecommunications company from proposing new telecommunications services and establishing prices for such new services.  An incumbent local exchange telecommunications company may change the rates for its services, consistent with the provisions of section 392.200, but not to exceed the maximum allowable prices, by filing tariffs which shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established for such service under this section. (Emphasis added).

The parties do not dispute that the Commission received notice of the proposed increase and that SBC filed tariffs establishing rates for the services at or below an eight percent increase over the existing rates, meeting the two italicized prerequisites listed in the above section.  Thus, in effect, the sole question before the Commission is whether the Commission may or should review the increase itself on substantive, not technical, grounds.

Section 392.245.11 contains an explicit reference to Section 392.200, requiring that any changes requested by a price cap ILEC must be consistent with Section 392.200’s provisions.  Section 392.200 addresses a number of service-related and rate-related provisions, and sets forth the procedure for Commission approval or rejection of telecommunications service tariffs.  The ‘just and reasonable’ charge requirement set forth in the second sentence of Section 392.200.1 is only one aspect of that statutory section.  Staff acknowledges that there may be a conflict between this language, declaring charges for telecommunications service shall be just and reasonable; and the language of Section 392.245.11, which states that the Commission shall approve an increase of eight percent or less, but does not provide the Commission the explicit authority to review whether the proposed charge is just and reasonable.

A reasonable statutory construction that resolves the conflict between Section 392.245.11 and Section 392.200.1 is that the General Assembly, through other language in Section 392.245, has addressed this conflict.  Statutes which seemingly are in conflict should be harmonized so as to give meaning to both statutes.  State ex rel. Riordan v. Dierker, 965 S.W.2d 258, 260 (Mo. 1997).  As noted above, Section 392.245.1 states that the Commission “shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation.”  (Emphasis supplied).  This language suggests that the price cap regulatory framework, by its design, will lead to just and reasonable rates.  Such a conclusion is supported by Section 392.245.7 as well.  That subsection states that price cap companies “shall not be subject to regulation under subsection 1 of section 392.240.”  Section 392.240.1 provides the Commission, among other things, with the authority to determine whether the rates charged by a company are “unjust, unreasonable, unjustly discriminatory or unduly preferential or in any wise in violation of law” and to determine the appropriate just and reasonable rates.  By relieving the Commission of this duty with respect to price cap companies, the legislature appears to have consistently indicated that the rates charged through the price cap mechanism are, by definition, just and reasonable.

2.
Under what framework does Section 392.245 permit SBC to raise the rates it charges for nonbasic telecommunications services?

The Commission has not yet addressed this issue in previous price cap-related cases.  Under Section 392.245.11, the company may increase its rates by “providing notice to the Commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices.”  SBC filed such tariffs by filing tariff sheets on June 10, 2003.  In its tariff sheets, SBC established the rates for the services at an amount exactly eight percent greater than the rates from its existing tariff sheet for Line Status Verification, and slightly less than eight percent for Busy Line Interrupt services.


The most logical conclusion in interpreting Missouri’s statutory system is that a price cap large incumbent local exchange telecommunications company may increase its charges for nonbasic charges up to eight percent each year once it has met the prerequisites of Section 392.245.11:  either that the increase take effect after January 1, 1999; or, on an exchange-by-exchange basis before that date, that an alternative local exchange telecommunications company is certified and providing basic local telecommunications service in that exchange.  These are the only explicit prerequisites beyond the notice and filing requirements with the Commission, and such a limited regulatory role is consistent with the public purposes stated by the legislature at 392.200.4(2)
.

The Commission has been described as an “administrative arm” of the legislature.  In approving or fixing rates of public utilities coming under its supervision, it exercises a legislative power.  State ex rel. Kansas City v. Pub. Serv. Comm’n, 228 S.W.2d 738, 741 (Mo. 1950).  The Commission is a creature of statute and limited thereby.  State ex rel. Missouri Cable Telecommunications Ass’n v. Missouri Pub. Serv. Comm’n, 929 S.W.2d 768, 772 (Mo.App. W.D. 1996).  For price cap companies, the statutes envision some pricing flexibility.  See, e.g., 392.245.4(2); 392.245.4(5).  Thus, these price cap companies should be permitted to continue to exercise their rights under Section 392.245.11 to increase their maximum allowable prices and their rates.


Staff suggests that the Commission should be guided by the principles it relied upon in the case when it granted SBC price cap status:

With respect to the prerequisites of Section 392.245.2, the parties opposing SWBT’s petition appear to want to imprint upon that statute requirements that are not there. “Provisions not plainly written in the law, or necessarily implied from what is written, should not be added by a court under the guise of construction to accomplish an end that the court deems beneficial. ‘We are guided by what the legislature says, and not by what we think it meant to say.’” Wilson v. McNeal, 575 S.W.2d 802, 809 (Mo.App. 1978) (citations omitted).

These principles should apply equally to Section 392.245.11.  It does not necessarily follow that that the legislature would grant a telecommunications company the authority to increase its maximum allowable prices, and correspondingly the rates it charges consumers, at up to eight percent a year upon notice and filing of tariffs with the Commission in Section 392.245.11; and then undermine that authority in Section 392.245.1 through subsequent proceedings by giving the Commission the power to review whether that same increase should be allowed under the more subjective “just and reasonable” standard rather than the mathematical verification that the explicit language of Section 392.245.11 seems to envision.  


A final question over the Commission’s authority in this case may be addressed by an examination of the word “shall.”  When the Commission granted SBC price cap status, it was faced with an interpretation of that word in other sections of the price cap statute:

Both Section 392.245.2 and Section 392.245.3 contain the mandatory imperative “shall.” See Citizens For Rural Preservation v. Robinett, 648 S.W.2d 117, 132 (Mo.App. 1982) (holding that use of the word “shall” generally imposes a mandatory duty upon those entrusted with the implementation of a statute, particularly where use of the word “shall” is contrasted with use of the word  may” in the same statutory section).

At the time, the Commission determined that the Commission’s discretion was limited when that term was used.  Section 392.245.11 again uses the term “shall” when its states that tariffs giving notice of rate increases “shall be approved by the commission within thirty days, provided that any such rate is not in excess of the maximum allowable price established for such service under this section.”  Again, this legislative language appears to limit the Commission to a mathematical verification of the proposed charges, and this specific directive should overcome any general provision. "When the same subject matter is addressed in general terms in one statute and in specific terms in another, the more specific controls over the more general.”  Greenbriar Hills v. Director of Revenue, 935 S.W.2d 36, 38 (Mo.banc 1996).    Under that principle, the explicit terms of subsection 392.245.11 should govern any general analysis of the price cap statute, and those provisions do not appear to envision an examination of price cap company nonbasic rate increases beyond mathematical verification.

WHEREFORE, Staff respectfully recommends that the Commission deny Public Counsel’s motion and approve SBC’s tariff filing, as the proposed rates are less than or equal to the maximum allowable prices filed in its tariff.        
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� All statutory references are to RSMo. (2000).


� In In the Matter of the Tariff Filing of Sprint Missouri Inc. d/b/a Sprint to Increase the Residential and Business Monthly Rate for the Metropolitan Calling Area (MCA) Plan, Case No. TT-2002-447, currently on appeal as Case No. 03CV323021 in Cole County Circuit Court, the Commission noted: “The Commission cautions that this Report and Order does not address whether a price cap company is entitled to increase its maximum allowable prices by up to eight percent a year.  The first sentence of the Price Cap Statute provides that “[t]he commission shall have the authority to ensure that rates . . . are just, reasonable and lawful by employing price cap regulation.”  This sentence is ambiguous.  It could mean that price�cap regulated rates are, by definition, “just, reasonable and lawful.”  Or, it could simply serve to introduce the subject matter and purpose of the Price Cap Statute.   The Commission, however, need not answer this question in order find that Sprint’s proposed tariff violates Section 392.245(11), as noted above, and should be rejected.  In addition, it is not necessary for the Commission to address the question of whether the decision in TO�99�483 set a “permanent” cap on the rates that companies may charge for MCA service.”  Report and Order at 8.


In the Matter of the Tariff Filing of Sprint Missouri Inc. d/b/a Sprint to Increase the Rate for the Metropolitan Calling Area Plan, Case IT-2003-0292, has been briefed on stipulated facts and remains open and undecided before the Commission.  That case addresses whether Sprint may increase its business and residential rates in the MCA within both the price cap statute and MCA frameworks.


In In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination that it is Subject to Price Cap Regulation Under Section 392.245, RSMo Supp. 1996, Case No. TO-97-397, 6 Mo.P.S.C.3d 493 (Sept. 16, 1997), the Commission opined in its Findings of Fact in the Report and Order in that case, “Section 392.245.1, relied upon by some of the intervening parties, merely provides statutory authorization for the use of price cap regulation as a method of ensuring just and reasonable rates. This provides a legislative imprimatur for the use of price cap regulation, which was not previously authorized by the legislature.”  The Commission did not directly, explicitly address the issue that is before it in this case, however, as that case involved allegations that an earnings investigation was necessary before a company could enter price cap status to ensure its rates at the start were just and reasonable, rather than a discussion of the appropriateness of a rate increase.


� RLJ Kevin Thompson, speaking at the prehearing conference in this case, in Tr. vol. 1, p. 14, ll. 11-14.


� “All charges made and demanded by any telecommunications company for any service rendered or to be rendered in connection therewith shall be just and reasonable and not more than allowed by law or by order or decision of the commission.”


� “It is the intent of this act* to bring the benefits of competition to all customers and to ensure that incumbent and alternative local exchange telecommunications companies have the opportunity to price and market telecommunications services to all prospective customers in any geographic area in which they compete.”  *“This act” refers to S.B. 507, 1996, which is also the source of Section 392.245.


� Report and Order, In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination that it is Subject to Price Cap Regulation Under Section 392.245, RSMo Supp. 1996, Case No. TO-97-397, 6 Mo.P.S.C.3d 493, 505 (Sept. 16, 1997)
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