BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0166

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-0998

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0167

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-1000

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0168

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-1001

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0169

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-1002

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the tariff filing of Sprint 

)
Case No. IT-2003-0170

Missouri, Inc. d/b/a Sprint to modify rates in

)
Tariff No. JI-2003-1003

Accordance with Sprint’s Price Cap regulation,
)


Pursuant to Section 392.245, RSMo 2000.

)


OFFICE OF THE PUBLIC COUNSEL’S RESPONSE TO

STAFF’S AND SPRINT’S SUPPLEMENTAL PLEADINGS

1.
Part of the story
Sprint’s and Staff’s comments that Sprint’s present tariff proposal does not affect the MCA maximum allowable prices and the actual MCA rates only tells a part of the story.  The original filing of October 25, 2002, included increased maximum allowable prices for certain MCA services, but no increases for actual MCA rates. (Staff Recommendation, Appendix A, p. 3).  After Public Counsel’s motion to suspend raised the issue of non-compliance with Case No. TT-2002-447, Sprint withdrew any tariff proposals to increase the MCA maximum allowable price.

2.
The rest of the story
What is left unstated is that other maximum allowable prices have been increased, but actual rates set at less than those rates.  Sprint is making another run for a system of phantom rates for non-basic services to “bank” the annual “unused” rate increase authority for future annual increases. (See, Staff Recommendation, Appendix A, p. 3, Adjust non basic rates by 8%): “Sprint proposes to increase many of its maximum allowable prices for non-basic services by eight percent or less; however, it is proposing to only increase selected, non-basic rates by the eight percent or less.”  This methodology was used by Sprint in the MCA rate case (TT-2002-447).  The Commission rejected Sprint’s system of establishing phantom “maximum allowable prices” but setting actual rates lower in an attempt to reserve the “unused” rate difference for future years.  The Staff and Sprint speak only to the MCA rates, but do not advise the Commission that Sprint is employing the same disallowed method for other non-basic services.

3.
MCA and other non-basic services subject to same law
Public Counsel suggests that the MCA decision in TT-2002-447 reasonably applies to all similarly situated services, that is, other non-basic local services.

4.
CPI increase misapplied 

Sprint also violates the statutory CPI-TS limit on its ability to raise prices by misapplying the .8956% CIP-TS index as a net revenue increase.  A .8956% increase across the board for basic service produces $275,000 in revenue.  Rather than be limited to a .8956% increase for each rated service, Sprint selects a few nonrecurring charges to bear the burden of the “revenue increase.”  As a result of Sprint’s interpretation and application of its price increase authority under price caps as “revenue increase” generation, it raised certain rates for services far in excess of the CPI-TS. (See, Staff Recommendation, Appendix A, p. 2-3).  The percentage increase for each of those services are:

Service


Current
Adjusted
Percentage Increase

Service Restoration Charge
$17.65

$22.25

26.06%


Record Order Charge

$  7.85

$10.50

33.76%


Service Order Charge

$12.00

$16.00

33.33%


Access Line Work Charge
$24.45

$25.00

  2.25%


Premises Visit Charge

$  9.15

$10.00

  9.29%

Section 392.245.4, RSMo does not permit this type of ratemaking adjustment.  Sprint guts the price cap statute protection by twisting the price caps limits into a revenue requirement or revenue entitlement with total and unrestricted company discretion to structure its rates to produce that revenue.  The Staff signed off on this misapplication of the law.  Public Counsel states that such a pricing scheme violates the intent and purpose of the price cap statute and is not authorized by Section 392.245.4, RSMo or any other provision.


5.
Rebalancing defects  

In 2001, Public Counsel objected to the Sprint cost studies and to the lack of a Commission investigation.  The factual basis for rebalancing local basic rates and switched access has not been supported by competent and substantial evidence with this tariff filing.  Apparently, Sprint relies on the same studies.  Public Counsel objected to a lack of the mandated Commission investigation in 2001.  Public Counsel offered specific objections to Sprint’s cost studies and specific objections to the Commission relying on the cost studies in absence of an evidentiary hearing and the opportunity for Public Counsel to challenge the methodology and conduct of the studies before the Commission.  The Commission rejected Public Counsel’s request and denied a hearing, holding that it was a mere application of a mathematical formula.  Public Counsel appealed to the circuit court which affirmed the Commission.  The Commission’s decision is now pending review by the Missouri Court of Appeals, Western District, in Case No. WD 62016.


6.
Public Counsel denied forum and hearing
Sprint argues that Public Counsel has had a year to investigate the Sprint cost studies and has not put forward objections to the studies.  Public Counsel outlined its objections in 2001, but was denied a hearing and a forum to challenge the studies.  In the face of the denial of a reasonable opportunity for a meaningful hearing before the Commission, it would be futile for Public Counsel to spend its limited budget and personnel resources to pursue a matter which the Commission refused to hear.  Public Counsel raised significant factual and legal challenges to the Commission’s consideration of the Sprint cost studies in 2001.  Public Counsel renewed those objections and challenges for 2002 and again seeks an evidentiary hearing.

7.
Ratepayers denied equal treatment afforded telecommunications companies

Public Counsel again points out to the Commission that the ratepayers and the public have been denied the same opportunity for an evidentiary hearing that has been offered telecommunications companies in a matter that directly affects the price paid for telecommunications service.  The Commission went to great lengths to notify and include telecommunications companies (ILECs, CLECs, and IXCs) when it conducted an investigation of CLEC access costs (TR-2001-65), MCA service in a competitive environment, the termination of the Primary Toll Carrier Plan, the status of Community Optional Service, and Signaling Protocols, Call Records, Trunking Arrangements and Traffic Measurement (TO-99-593).  However, the Commission has told Sprint residential and business customers that since their rate increase process is not a contested case, it will not provide a forum and an opportunity to have meaningful participation in this rate setting process.  Sprint is apparently presumed to be accurate and correct; the Commission refused to look behind the mathematical outcomes to look at the method and conduct of the studies despite serious objections made by Public Counsel.


8.
Commission asked to close eyes to ratepayers’ objections
Sprint’s rebalancing both in 2001 and here in 2002 uses the same studies that are fatally flawed because of improper procedure and lack of a proper Commission investigation and lawful findings.  Again this year Sprint and the Staff asks the Commission to close its eyes to criticism of Sprint’s studies and allow local basic rates to increase an additional $1.50 per month per line without an evidentiary basis and without providing the ratepayers a meaningful opportunity to contest the studies.


9.
Cost study methods and results contested issues
The Commission is well aware of the record in the investigation into cost studies of CLEC access rates in TR-2001-65.  The clear, undisputed fact from that case is that a cost study can produce many different results based upon the underlying assumptions, data, and inputs used or excluded and that cost study methods and results are not undisputed and uncontested facts.  Here, Sprint and the Staff have justified a stampede to approve rebalancing tariffs without a hearing on grounds that it is just a mathematical process and it is not a contested case.  Therefore, they have persuaded the Commission not to have a hearing, not to consider competent and substantial evidence, not to make a public record, and not to allow the ratepayers and its statutory representative to have an opportunity to be heard and to contest the evidence in a meaningful way and at a meaningful time.

10.
Protection afforded by price cap statute
Even if it is not a contested case, a Commission investigation mandated by the price cap statute designed to protect ratepayers should entail more than just a paper proceeding that affords almost a summary disposition on the pleadings.  Price cap regulation provides flexibility to the company to meet market conditions in its pricing without the expense and delay of rate of return regulation.  The company is freed from restrictions on the authorized rate of return and the direct linkage of price of a service to the cost of service.  But there is a bargain made for this price cap flexibility.  It is tempered with the statutory limitations on the ratemaking process to protect ratepayers from large rate increases and rate shock.  The company is not free to make any rate decision.


11.
Serving the public interest
Rebalancing has a statutory limitation and prerequisite of an investigation and a cost justification.  Yet Sprint is allowed to merely file tariffs to accomplish rebalancing without providing evidentiary proof of properly conducted “investigation” into costs that can stand the test of scrutiny in a hearing.  This does an injustice to the intent and purpose of the price cap statute and to the public interest.


The public interest and the ratepayers’ interest are best served if the Commission conducts an investigation as required by statute, and as a result of that investigation, makes factual findings of the cost justification.  Prior to a significant local service increase, the Commission should hear competent and substantial evidence of the required cost justification.  Even if it is not a contested case, sound public policy suggests that the public and ratepayers should have the same opportunity afforded regulated companies and their stockholders to protect their interests.  That would be a fair and equitable process.


For these reasons, Public Counsel asks the Commission to suspend these tariffs and set the matter for an evidentiary hearing.


Respectfully submitted,







OFFICE OF THE PUBLIC COUNSEL







/s/ Michael F. Dandino






     BY:________________________







Michael F. Dandino (24590)







Senior Public Counsel







P.O. Box 7800







Jefferson City, MO 65102







(573) 751-4857







(573)  751-5559







Fax (573) 751-5562

email: mdandino@ded.state.mo.us
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was mailed or hand delivered this 9th day of December, 2002 to the following attorneys of record:

General Counsel



Lisa Creighton Hendricks

Missouri Public Service Commission

Sprint

P. O. Box 360




6450 Sprint Parkway, Bldg. 14


Jefferson City, MO  65102


MS: KSOPHN0212-2A253







Overland Park, KS  66251

/s/ Michael F. Dandino
________________________________

6
6

