BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of Union

)

Electric Company d/b/a AmerenUE for

)

an Order Authorizing the Sale, Transfer

)

and Assignment of Certain Assets, Real Estate
)
Case No. EO-2004-0108

Leased Property, Easements and Contractual
)

Agreements to Central Illinois Public

)

Service Company d/b/a AmerenCIPS, and
)

in Connection therewith, Certain Other

)

Related Transactions.



)

AMERENUE’S MOTION FOR ISSUANCE OF PRELIMINARY ORDER

COMES NOW Union Electric Company d/b/a AmerenUE and, pursuant to Commission Rule 4 CSR 240-2.150(4), moves this Commission to issue a preliminary order in the above-captioned case, and in support of its Motion, states as follows: 
1.
4 CSR 240-2.150(4) provides as follows:

The commission may, at its discretion, issue a preliminary order and allow parties to provide responses to the preliminary order.  The commission may then issue its order after reviewing the responses of the parties.

2.
AmerenUE believes the Commission should take advantage of its rule in this complex case by issuing a preliminary report and order containing its proposed decision on AmerenUE’s asset transfer request.  AmerenUE also believes the Commission should give all parties the opportunity to respond to the preliminary order, but suggests that such responses be limited to issues relating to the legality of the preliminary order rather than a re-argument of the facts.  AmerenUE respectfully submits that the extensive briefing already of record in this case sufficiently addresses any factual issues and that neither the parties nor the Commission would benefit from re-argument of those facts.   

3.
Issuance of a preliminary report and order is particularly appropriate in this complex case in light of the many conditions which the Commission Staff (Staff) and the Office of Public Counsel (OPC) have proposed and the apparent uncertainty as to the need to impose conditions in light of AG Processing, Inc. v. Pub. Serv. Comm’n, 120 S.W.3d 732 (Mo. banc 2003).   As evidenced by its recent Agenda discussions, the Commission is considering imposing conditions on approval of the transfer that may raise substantial legal issues with respect to the lawfulness of the contemplated order.  The conditions under consideration may also affect AmerenUE’s willingness to complete the transfer.  For all of these reasons, it makes sense for all parties to have the opportunity to review a preliminary order and to provide a response to the preliminary order.  That will give all parties a full and fair opportunity to address these apparent legal issues and issues relating to whether or not the transfer would be completed in the face of such conditions.  That information in turn will be useful to the Commission in issuing a final report and order.  AmerenUE believes that this is precisely what is contemplated by the above-cited Commission rule, and respectfully suggests that the Commission take advantage of its rule in this case so that these issues can be properly addressed.  
4.
Three conditions under consideration appear to involve the issues discussed above.  First, Staff has proposed that the Commission condition approval of the transfer on a requirement that AmerenUE amend the Joint Dispatch Agreement (“JDA”) to require a change in the current pricing provisions of the JDA with regard to energy transfers between AmerenUE and Ameren Energy Generating Company.  Specifically, Staff asks the Commission to order AmerenUE to change the pricing from incremental cost to pricing at “market” according to a market that has not yet been established (the Midwest ISO’s Day 2 market).  

Second, Staff has asked the Commission to impose a condition on approval of the transfer that would have the effect of precluding AmerenUE from seeking rate recovery for costs or liabilities that arose from an event or occurrence prior to the closing of the transfer but which, prior to the closing, were contingent, unliquidated, and speculative, and which might or might not ever have to be paid.  If such costs or liabilities did ever have to be paid, they would be paid only after the transfer had been completed at a time when the subject generation was serving Missouri only.  

Third, Staff has asked the Commission to impose a condition on approval of the transfer that would have the effect of precluding AmerenUE from seeking rate recovery of certain contingent, unliquidated, and speculative transmission-related costs, which also might or might not ever have to be paid and which the uncontroverted evidence in this case showed very likely would not have to be paid.  

5.
AmerenUE believes the imposition of certain conditions, including those discussed above, would exceed those authorized pursuant to the Public Service Commission Law.  The practical effect of certain conditions (depending on the precise terms of any such conditions) would be to impose economic and ratemaking consequences on AmerenUE outside the context of a rate case.  More specifically, such conditions apparently are intended to preclude recovery of certain costs or are intended to impose certain revenue impacts, in isolation from the proper consideration of all relevant facts and circumstances that must, at the time a subsequent rate case occurs, be considered.    
6.
For example, if the Commission approves the transfer on the condition that AmerenUE absolutely cannot recover certain costs or liabilities in a rate proceeding, that one class of costs or liabilities – that one factor -- will have been singled-out and shall be a factor that the Commission then will have apparently precluded itself from properly considering in a future rate case.  AmerenUE is not asking for ratemaking approval of the transfer and respectfully submits that it is improper for the Commission to attempt to impose certain isolated ratemaking consequences in connection with this asset transfer request.   

7.
  AG Processing does not authorize or require that the Commission single out for future ratemaking treatment a particular issue and impose a ratemaking-related condition regarding that issue in a Section 393.190.1 case.  The Commission’s sole job in a Section 393.190.1 case is to determine, based upon substantial and competent (and not speculative) evidence of record, whether or not the transfer will be detrimental to the public.  AG Processing simply held, with regard to a known (not speculative) and specifically quantified (not contingent and unliquidated) merger premium, that the Commission must consider that merger premium in arriving at the legal conclusion that the transfer (in that case, the merger) was not detrimental to the public.  AG Processing did not say that the Commission must rule on how it will or will not treat the merger premium in a rate case.  Rather, AG Processing said the Commission cannot just ignore the known, quantified and non-speculative merger premium before it in making its overall “not detrimental” determination.    

8.
In summary, while AmerenUE of course does not know with certainty what conditions the Commission may or may not ultimately decide to include in its report and order, or what the precise terms of those conditions might be, AmerenUE believes it is necessary and appropriate to candidly express herein its legal concerns about the conditions that are apparently under consideration as evidenced by recent Agenda discussions.  AmerenUE believes all parties – AmerenUE, Staff, Public Counsel, and the Commission – are far better served by this up-front expression of such concerns before the Commission in fact issues a final order that itself might raise legal concerns.  
9.
Similarly, with regard to the particular conditions discussed in this Motion, AmerenUE also desires to candidly and in advance advise the Commission that imposition of such conditions, again depending on the precise nature and terms thereof, would probably cause the Company to decline to complete the proposed transfer.  If AmerenUE does not complete the transfer in the face of such conditions, the effect of course would be that the approximately 6% “slice” of base-load generation currently serving AmerenUE’s Illinois load will not then be available to Missouri.  
WHEREFORE, AmerenUE hereby respectfully moves this Commission to (a) issue a preliminary proposed report and order with respect to the transfer; (b) order the parties to this case to respond to the preliminary proposed report and order within 20 days of its issuance; and (c) order that the parties’ responses be limited to addressing any legal issues the parties believe the preliminary proposed report and order may raise.
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