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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
 

 In the Matter of Laclede Gas Company’s )  
Purchased Gas Adjustment for 2004-2005 ) Case No. GR-2005-0203 
 
In the Matter of Laclede Gas Company’s )  
Purchased Gas Adjustment for 2005-2006 ) Case No. GR-2006-0288 

 
 

LACLEDE GAS COMPANY’S  MOTION FOR RECONSIDERATION, 
REQUEST FOR STAY AND REQUEST FOR ESTABLISHMENT OF AN 

EVIDENTIARY HEARING 
 
 COMES NOW Laclede Gas Company (hereinafter “Laclede” or “Company”) 

and pursuant to 4 CSR 240-2.160 moves the Commission for Reconsideration of the 

Order Granting Motion to Compel issued in the above-referenced cases on October 20, 

2008 (the “Order”).  Laclede further requests that the Commission stay its Order pending 

its ruling on Laclede’s Motion for Reconsideration. Finally, Laclede renews its requests 

that the Commission establish an evidentiary hearing in this case to address the issues 

that have been raised in the proceeding, including the “concerns” that have been raised by 

Staff in its belated efforts to obtain additional access to LER’s records.  In support 

thereof, Laclede states as follows: 

MOTION FOR RECONSIDERATION 
 

1. On October 20, 2008, the Commission issued its Order Granting Motion 

to Compel in which it effectively granted, in full, Staff’s request that Laclede be required 

to produce additional documents related to the business activities of Laclede Energy 

Resources (“LER”).  Laclede respectfully submits that the Order is unlawful, 

unreasonable, arbitrary and capricious and should accordingly be reversed by the 

Commission upon reconsideration.   As discussed below, in seeking to compel the 
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production of additional affiliate records involving LER’s transactions with third parties, 

the Order: 

• circumvents the Commission’s ACA process, and the Commission’s own rules 

for resolving issues on a summary basis, by effectively granting a Staff ACA 

recommendation on a contested issue without affording Laclede any opportunity 

to present evidence, cross examine witnesses or exercise the other procedural 

rights that the ACA process has always afforded parties before any such 

recommendations are adopted by the Commission; 

• permits the Staff to launch an entirely new field of discovery (and, based on that 

discovery, presumably make a whole new series of ACA recommendations) 

literally months and even years after Staff’s ACA recommendations were 

originally due; 

• runs afoul of the explicit requirements of the Commission’s own affiliate 

transactions rules governing when access to affiliate information is appropriate as 

well as the Commission’s decision on a similar issue in a 2004 Ameren case; and 

• relies on a completely unsubstantiated and implausible Staff theory on revenue 

migration that is not only inconsistent with the pricing standards in the 

Commission’s affiliate transactions rules, but affirmatively assumes that Laclede 

should operate in a manner that is discriminatory, anti-competitive and otherwise 

inconsistent with federal regulatory and legal requirements 

2. Most disturbing of all, the Order does these things with little or no analysis 

of what the Commission’s affiliate transactions rules actually require and based on a 

completely uncritical acceptance of the inaccurate and unsupported assertions that Staff 
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has made regarding the nature and effect of a few transactions involving Laclede and 

LER.   Even worse, the Order rejects, without any discussion as to why, the alternative 

which Laclede has repeatedly put forth as a way of addressing this matter in a manner 

that is truly fair for all parties – namely the holding of an evidentiary hearing to 

determine whether there is, in fact, any legal or factual basis for concerns raised by Staff 

in support of its request for such information.   For all of these reasons, the Commission 

should, upon reconsideration, issue a new Order reversing its decision on Staff’s Motion 

to Compel and scheduling an evidentiary hearing in these two ACA cases. 

A.  The October 20 Order is unlawful, arbitrary and capricious because it would 
have the effect of circumventing the normal ACA procedures and, in the 
process, deprive the Company of its due process rights to present evidence, 
cross examine witnesses and rebut the assertions of opposing parties 

 
 

3. The Order Granting Staff’s Motion is also unlawful, arbitrary and 

capricious because it sanctions a Staff effort that effectively seeks to circumvent the 

practices and procedures that the Commission has followed for years to process its ACA 

cases.  As employed by the Commission, those practices and procedures have always 

afforded the utility and other affected parties an opportunity to be heard, present and 

rebut evidence, cross examine witnesses, and otherwise exercise their due process rights 

before the Commission decides how to rule on a Staff ACA recommendation.  In this 

case, one of those recommendations was Staff’s suggestion at pages 10 to 11 of its 

December 31, 2007 Memorandum in this case that the Commission should open up an 

investigatory docket to explore whether Laclede has complied with the Commission’s 

affiliate transactions rule in its dealings with LER.   

 4. The Staff’s recommendation for such an investigation was premised on the 

“concerns” that the Order has now relied on to grant Staff’s Motion to Compel.    Rather 
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than go through the ACA process and give Laclede the opportunity to demonstrate to the 

Commission why those concerns are baseless (and hence do not warrant such an 

investigation), the Staff has attempted to short circuit the process by requesting that the 

Commission order Laclede to produce the very kind of information that Staff would 

presumably seek in such an investigation.1  Laclede submits that such an approach is 

fundamentally inconsistent with the processes and standards that the Commission has 

established to ensure fairness and accuracy in its consideration of ACA issues and that 

the Order sanctioning it should accordingly be reversed.    

B. The Order is unlawful, unreasonable, arbitrary and capricious because its 
determination that Laclede should be compelled to provide the affiliate 
information requested by Staff is not only contrary to the specific provisions 
of the Commission’s affiliate transactions rules governing access to affiliate 
records but also presumes standards for evaluating such transactions that 
are nowhere to found in the rules.   

 
5. Under the Order, Laclede would be required to provide Staff with access 

to all of **LER’s gas supply and transportation invoices, contracts, nomination records, 

                                                           
1It should be noted that the primary disallowance at issue in this case involves **relatively minor purchases 
of gas in 2005 and 2006 that Laclede has made from its affiliate, LER, on the MRT West Line under a 
contract similar to those Laclede has entered into with LER since as far back as 2001.**  At any time over 
the past seven years, the Staff could have requested from Laclede through the normal discovery process 
whatever information it deemed relevant to review the propriety and reasonableness of these purchases.  
However, the Staff never deemed it necessary or appropriate to request the kind of information that it now 
claims is necessary to conduct its review in this proceeding.  Nor did the Staff deem it necessary to request 
such information either before or after the time that it proposed its first adjustment relating to Laclede’s 
purchase of gas from LER in December 2006 in Case No. GR-2005-0203 or at the time it proposed a nearly 
identical adjustment in December 2007 in this case.  Instead, the Staff has waited well over two years to 
suddenly assert that such information is critical to its audit of Laclede’s gas costs. Unless one assumes that 
the Staff is completely inept at determining the kind of information it needs to prepare and support its ACA 
adjustments, there is  no reason to believe that the information it now seeks is actually relevant or necessary 
to its audit of Laclede’s gas costs.   Nor is there any justification for giving the Staff a virtually unlimited 
time horizon for conducting discovery in ACA proceedings.  Over the past two-plus years since Staff began 
its audit in Case No. GR-2005-0203, Laclede has provided the Staff with numerous boxes of information 
and documents in response to the hundreds of data requests that Staff has submitted.  With its recent 
Motion, however, the Staff seeks to initiate an entirely new and massive round of discovery on top of all of 
the discovery it has already conducted.  Laclede would respectfully submit that some reasonable limitation 
should be placed on how long Staff has to conduct such discovery in its ACA audits.  Laclede would 
further submit that given the time limitations observed in other proceedings before the Commission, that 
reasonable limit has been more than exceeded in this case. 
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general ledger and dealbooks, journals, sales data, and net margins achieved by LER for 

all or portions of the relevant ACA periods.**  This includes both information that 

pertains to Laclede-LER transactions and information that pertains to LER’s business 

with third parties.  As a result, the Order requires Laclede to provide information without 

regard to whether the information is necessary to ensure that Laclede is complying with 

the Commission’s affiliate transactions rules or the Cost Allocation Manual that Laclede 

has been following since March 2004 in accordance with those rules.      

6. Contrary to the apparent assumption underlying the Order, the Staff’s 

access to the records of utility affiliates is not unlimited.  As the Commission observed in 

its Order on Reconsideration Concerning Discovery in Case No. EO-2004-0108: 

 It is true that the Commission is authorized and required 
to examine the dealings of regulated entities with their 
unregulated affiliates. [15]  However, as Union Electric points 
out, that authority applies to transactions between the affiliates 
and the regulated entity.  It does not apply to transactions 
between the unregulated affiliates and third parties absent a 
specific showing of relevancy to transactions between the 
affiliates and the regulated entity.  The Commission lacks any 
general authority to pry into the affairs of unregulated 
companies, or the third parties that they do business with, 
merely because they are affiliates of regulated entities.  (Order, 
p. 8, emphasis supplied). 
 

7. The rules approved by the Commission to govern transactions between 

utilities and their affiliates also recognize that the Staff’s access to affiliate records is not 

unlimited. Indeed, those rules specifically state that any Commission review of, or access 

to, the records or operational practices of an affiliate must be “ ... for the sole purpose of 

ensuring compliance with …” the provisions of the rule. 4 CSR 240-40.015(6)(B) 1 and 

2.  The rules go on to define what affiliate records and other forms of documentation are 

necessary to achieve that goal.  In doing so, there is nothing in the rules that purports to 
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mandate or authorize access to cost, sales, net margin, revenue or any other information 

associated with transactions between the affiliate and third parties. 

8. To the contrary, when describing what records must be maintained by the 

affiliate, the rules reference only those costs that are incurred by the affiliate “and 

charged to the regulated gas corporation.”  4 CSR 240-40.015(5)(A)1.  Those portions of 

the rules that address what information is necessary to ensure compliance with the rules’ 

asymmetrical pricing standards (for sales of goods and services between utilities and their 

affiliates) also focus exclusively on information that is either in the possession of the 

regulated utility or available in the competitive marketplace.   Specifically, in applying 

such standards, the rules contemplate that the utility will maintain information showing 

what costs the utility would or did incur to produce the good or service itself and what the 

market price of the good or service was at the time of transfer.  4 CSR 240-40.015 (3).  

Again, none of this requires or even permits an examination of the costs, margins or 

revenues associated with the affiliate’s transactions with third parties. 

9. The same thing is true under the provisions of the Cost Allocation Manual 

(“CAM”) that the Company submitted to Staff and the Office of Public Counsel in March 

of 2004 in accordance with the affiliate transactions rules, as well as the Stipulation and 

Agreement approved by the Commission in Laclede’s 2001 corporate restructuring 

proceeding, Case No. GM-2001-342.  Once again, the 2001 Stipulation and Agreement 

specifically ties access to the records of Laclede’s affiliates to “ … what is reasonably 

required to verify compliance with … ” Laclede’s CAM.  See Section IV, Paragraph 2 of 

Unanimous of July 9, 2001 Unanimous Stipulation and Agreement.  And the CAM itself 

has very specific instructions on what market and cost data is to be examined in 
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determining whether sales, purchases, or releases of gas and transportation capacity 

between Laclede and LER have been properly priced.  (See Section IX of Laclede’s 

CAM.)  Again, none of these instructions, which Laclede has been operating under with 

Staff’s full knowledge and consent since March of 2004, say anything about examining 

the costs, margins, or revenues associated with transactions between LER and third 

parties. 

10. Despite these explicit limitations on access to affiliate records, the Order 

nevertheless directs Laclede to provide Staff with a broad assortment of LER records 

pertaining to transactions involving third parties.  In support of the proposition that Staff 

requires access to such information, the Order cites **the gas supply contract between 

Laclede and LER on the MRT West Line, including the right of first refusal provision 

that Laclede negotiated in connection with that contract.** Although the Staff has had 

access to this contract for several years, the Order nevertheless assumes (simply because 

the Staff has said so) that Staff requires access to other LER gas supply contracts 

because: (1) LER may have sourced some of the supplies that were used to serve Laclede 

off of other pipelines where the cost of gas was less and (2) because LER may have used 

some of the capacity Laclede released to it to make sales that could in theory have been 

made by Laclede instead for the benefit of its utility customers. 

11. In doing so, however, the Order simply ignores the fact that under the 

Commission’s affiliate transactions rule and Laclede’s CAM, the propriety of Laclede’s 

gas supply purchases from LER is to be determined NOT by LER’s costs but by whether 

the price charged by LER was competitive with prices offered by non-affiliated suppliers.   

For years now Staff has had in its possession contracts and pricing terms from non-
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affiliated suppliers, **including BP Amoco,** that establish the competitiveness and 

propriety of the supply arrangement with LER.   Under such circumstances, the Order’s 

assumption that Staff is entitled to additional information regarding LER’s gas supply 

contracts with other parties is simply wrong as both a matter of law and a matter of fact. 

12.  Moreover, even if it was appropriate under the affiliate transaction rules to 

look at what LER paid for the gas supplies used to satisfy its contract with Laclede 

(which it is not), the Order ignores the fact that Staff has already been given access to all 

of the information it would reasonably require to do just that.  As previously noted, 

Laclede has voluntarily given Staff **all of the invoices that were submitted to, and paid 

by, LER for the baseload gas supplies it used to serve Laclede on the MRT West Line 

during the relevant ACA periods.  That information shows that LER made less than a 2% 

margin on what it sold to Laclede, even if one allocates to the Laclede contract the 

cheapest source of gas that was available to LER on the MRT West Line.** Staff has 

also been given (or has its own access to) an abundance of information showing what 

LER would have paid for gas sourced off of other pipelines assuming that such a 

consideration was even a relevant matter, which it isn’t.2  While it would be difficult to 

discern it from Staff’s pleadings, anyone who follows or participates in natural gas 

purchases knows that the wholesale natural gas market does not operate in some kind of 

informational vacuum.  There are published daily price indexes that reflect the cost of gas 

                                                           
2Even if one assumes, as Staff does, that LER sourced some of the gas it used to serve Laclede off of the 
Centerpoint East pipeline, **the margin made by LER would have still been less than less than 3% of the 
total price charged Laclede over the two ACA periods.   For that modest amount, LER took on the task of 
aggregating gas supplies, the risk of unanticipated price movements during the time the contract was in 
effect and the risk of supply failures.** Yet Staff’s adjustment would assume that LER, in contrast to every 
other supplier in the wholesale market, should not be compensated a dime for having done so.   Once again, 
this is a patently unreasonable approach that affirmatively assumes that an affiliate should be discriminated 
against and treated differently from non-affiliated companies – a concept that is antithetical to the 
Commission’s affiliate transactions rules.       
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on virtually every pipeline segment that can be used to ultimately deliver gas to LER.  

Indeed, in proposing its disallowance in these two cases in connection with the LER 

contract, the Staff itself has relied on those very indexes to price out its adjustment.  

Moreover, Staff has used the same kind of information to price out various alternative 

scenarios for its adjustment.  Given these considerations, there is simply no basis for 

concluding that the Staff needs additional information regarding LER’s supply 

arrangements with third parties in order to pursue its position. 

13. The Order also erroneously relies on Staff’s mischaracterization of both 

the intent and effect of **the right of first refusal that Laclede obtained from LER as part 

of the MRT Westline purchase agreement.** Incredibly, in true Alice in Wonderland 

fashion, the Staff has asserted that **this provision has somehow worked to the benefit of 

LER rather than Laclede and its utility customers.**  In fact, just the opposite is true.  As 

the name implies, **this right of first refusal means that, when LER seeks to obtain 

pipeline capacity, LER has an obligation to seek such capacity from Laclede first, and 

Laclede has the right to refuse to release such capacity to LER if the transaction does not 

make economic sense for Laclede and its customers, or to agree to release such capacity 

if it does.   The end result is an arrangement that has produced millions of dollars in 

additional capacity release revenues for Laclede – revenues which have, in turn, been 

shared with Laclede’s utility customers.**  Staff’s effort to paint this provision as 

something bad for Laclede’s utility customers is just another example of the extreme 

lengths to which Staff will go to pursue its irrational hostility to transactions involving 

affiliates. 

 
 

 9



NP 

C. The Order is unlawful, unreasonable, arbitrary and capricious because its 
relies on an unsubstantiated and wholly implausible revenue migration 
theory that is contrary to the pricing standards established by the affiliate 
transactions rule for determining the propriety of affiliate transactions and 
that affirmatively assumes that Laclede should operate in a manner that is 
discriminatory, anti-competitive and otherwise inconsistent with federal 
regulatory and legal requirements.   

 
 
 14. Most egregiously of all, the Order erroneously relies on Staff’s theory that 

virtually all of LER’s transactions with third parties need to be reviewed by Staff because 

LER may have used pipeline capacity released by Laclede to make sales that in theory 

could have otherwise been made by Laclede to generate off-system sales.   As a matter of 

law, the Order’s reliance on this off-system sale “migration” theory is directly contrary to 

the requirements of the Commission’s affiliate transactions rules and the Company’s Cost 

Allocation Manual, which appropriately focuses on whether the transaction was properly 

priced at the time it was made (i.e. at the time Laclede released the capacity or sold the 

gas to LER).3  Rather than focus on that key element, however, the Order buys into the 

proposition that to determine the true market value of the capacity released or gas sold by 

Laclede to LER, it is appropriate to track what LER did with that capacity or gas and 

assess whether it earned some money that could have otherwise gone to Laclede.  There 

is absolutely NOTHING in the affiliate transactions rules or Laclede’s CAM, however, 

that supports such a view. 

                                                           
3In terms of sales of gas or capacity to LER, Laclede has also provided the Staff with extensive 
information, including market price data, to demonstrate why such transactions were fully consistent with 
the Commission’s affiliate transactions rule. (See the Company’s responses to DR Nos. 27, 33, 41, 51,140, 
148 in Case No. GR-2005-0203, and DR Nos. 67, 75, 83, 91, 111 in Case No. GR-2006-0288.  Moreover, 
Laclede has  made its personnel available to go over concrete examples of actual transactions that occurred 
during the ACA periods, all in an effort to demonstrate that such transactions complied with the 
Commission’s affiliate transactions rules.  Although a number of Staff members were apparently unable to 
attend this session, the notion that Staff has been deprived of the legitimate information it needs to evaluate 
compliance with the affiliate transactions rule is utterly without merit. 
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15. Indeed, to demonstrate just how far astray such a theory would take the 

Commission, assume that a utility rents office space to an affiliate at the higher of fully 

distributed cost or the current market value of the space.  By its clear terms, the affiliate 

transactions rule would say the transaction is proper and that would end the inquiry.  

Under the Staff theory relied upon by the Order, however, the rental amount should be 

the higher of cost, market value, plus all of the net profits earned by the affiliate.  Under 

this theory, the Staff would need to follow this and every other affiliate transaction into 

the future to determine if there are any affiliate profits to disgorge.  Thus, the 

Commission would have to wait and see what the affiliate did with that office space.  If 

the affiliate used the space to open up a successful energy consulting business, the 

Commission would presumably need to see what the profits from that business were in 

order to determine whether it should now impute a higher market value to the office 

space because it is being used to generate profits that perhaps the utility could have 

generated, had the utility decided to engage in the energy consulting business.  Similarly, 

if the utility were to sell used utility vehicles to an affiliate at the higher of cost or market 

value, the Staff would nonetheless have the Commission examine what the affiliate did 

with those vehicles.  Did it use them to start a taxi service, an HVAC business or maybe 

an appliance installation business?  If it did use the vehicles for one of those purposes, 

exactly how much did the business make?   And what does all that say about the “real” 

market value of the vehicles that were sold?4 

16. It is precisely this unending smorgasbord of burdensome and irrelevant 

inquiries that the affiliate transactions rules and Laclede’s 2004 CAM were designed to 

                                                           
4The very term market value assumes that an asset has value because of what it can be used to produce.  
The Staff’s theory assumes that the price should include not only this potential value but indeed all of the 
value that was actually produced in connection with the asset. 
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prevent by establishing, up-front, how such transactions are to be priced.   By directing 

that Staff be given access to a broad range of LER’s non-affiliate related information, 

however, the Order would promote the very kind of unproductive mischief that the 

affiliate transactions rules seek to avoid. 

 17. In addition to its fundamental inconsistency with the pricing standards, 

Staff’s revenue migration theory also assumes, in direct contraction to the legal 

requirements of the Commission’s own rules and federal law, that Laclede should operate 

in a blatantly discriminatory and anti-competitive manner towards its affiliate.  Even 

though the Staff has argued that the Commission’s affiliate transactions rules prohibit 

Laclede from discriminating when making sales or releasing capacity to buyers in the 

wholesale market, adoption of its revenue migration theory would have that precise 

effect.   **While Laclede would be free to release capacity or sell gas to non-affiliated 

buyer without any further inquiry into what the buyer did with it, any sales to LER would 

have to be tracked, with a full accounting of how much LER may have made with the 

capacity or gas it purchased from Laclede.  And if perchance, someone could 

demonstrate that LER used the capacity or resold the gas to some other buyer that 

Laclede could have potentially made an off-system sale to, then LER would effectively 

be required to forfeit its margin on the sale by simply imputing its profit to Laclede. 

18.18.18. The result, as Staff knows, would be to drive LER out of the 

market as a potential buyer from, or seller to, Laclede.  Indeed, Staff’s entire revenue 

migration  theory seems to be premised on the proposition that Laclede should only sell 

gas or release capacity to LER if LER agrees not to compete for any sales in the 

wholesale market that could theoretically be made by Laclede.** It is difficult to 
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overstate how egregiously discriminatory, anti-competitive and just plan unlawful such a 

requirement would be.   No matter what its own view of fairness might be, the Staff of 

the Commission is not empowered, under the guise of enforcing affiliate transactions 

rules, to require that **Laclede condition its sale of gas or release of capacity to LER on 

LER’s commitment to segment the market or not to compete with Laclede for certain 

sales.**  To the contrary, such a requirement would be profoundly anti-competitive and 

inconsistent with FERC capacity release requirements, not to mention the Commission’s 

own rules prohibiting discrimination.   And yet that is precisely where Staff’s “revenue 

migration” theory leads.   Such a result should not and cannot be sanctioned by the 

Commission and efforts to obtain affiliate records for the purpose of establishing such a 

requirement should be rejected at the outset.          

19. In addition to ignoring these legal considerations, which make Staff’s 

access to the LER information both unnecessary and unlawful, the Order also overlooks 

(without any discussion as to why) all of the facts which demonstrate the fallacy of 

Staff’s off-system sales “migration” theory.   In an apparent effort to prove that Laclede 

personnel have adopted such a migration strategy, the Staff asked for the bonus 

compensation calculations and objectives for the gas supply personnel who are 

responsible for making such sales.  And what did that information show?  Contrary to the 

“concerns” repeatedly expressed by Staff, the information provided for these individuals 

shows that their bonus compensation **was structured in a manner that was completely 

consistent with the interests of Laclede’s utility customers.  For example, George Godat 

was the Director of Gas Supply for Laclede during the subject ACA periods.  Mr. 

Godat’s bonus compensation for both the 2004/2005 and 2005/2006 ACA periods was 
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tied directly to his effectiveness (a) in “maximizing off-system and capacity release 

revenues” for the gas company; (b) managing Laclede’s gas supply portfolio “in a 

manner that will avoid interruption of service to customers”; (c) optimizing the 

acquisition of financial instruments so as to reduce price volatility (with the goal of 

saving customers at least $15 million in reduced price exposure); and (d) providing 

assistance on the Company’s 2005 general rate case proceeding or as well as other 

proceedings.  There is not one word in Mr. Godat’s performance metrics to suggest that 

he was to be rewarded for actions that would benefit LER, let alone actions that would 

benefit LER at the expense of Laclede’s utility customers.**     

20. The same is true for Mr. Mathews, Laclede’s Vice President in charge of 

gas supply.  Once again, his bonus compensation for the two ACA periods under review 

in these proceedings was tied directly **to actions designed to benefit Laclede’s utility 

customers and those customers only.  Specifically, Mr. Mathews compensation depended 

on his success in: (a) developing and contracting for a reliable gas supply to serve 

Laclede’s customers; (b) maximizing off-system sales and capacity release revenues for 

the gas company; (c) optimizing the use of financial instruments so as to provide 

Laclede’s utility customers with protection from volatile natural gas prices; and (d) 

ensuring that the Company’s propane operations complied with all applicable 

requirements.  Again, there is no mention of LER or of any actions that might 

conceivably benefit LER.** 

21. In fact, the only mention of **LER at all is in the bonus compensation 

objectives for Mr. Neises, where 25% to 35% of his compensation was tied to earnings 
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for LER during the two ACA periods, respectively.5  Even here though, Mr. Neises had a 

similar or greater percentage of his compensation (25% during 2004/2005 and 40% 

during 2005/2006) tied to maximizing off-system sales and capacity release revenues for 

the gas company, with the remainder relating to objectives tied to the Company’s 2005 

rate case proceeding and its propane operations.** 

22. In light of the forgoing, it is also clear that there is no basis for Staff’s 

assertion that its migration theory needs to be investigated because there are no “absolute 

controls” in place to prevent off-system sales from migrating from Laclede to LER.  To 

the contrary, this bonus information shows that such controls are not only in place (in 

addition to those provided by the affiliate transactions rules), but are both robust and 

deeply integrated into Laclede’s corporate structure.  Instead of simply relying on a 

written procedure, Laclede has provided significant **financial incentives to those 

employees charged with producing off-system sales and capacity release revenues.  

Moreover, it has structured those incentives in a way that is specifically designed to 

ensure that its employees will do everything they reasonably can to maximize such 

revenues consistent with the other gas supply objectives of the Company.6  And 

maximize them they have!**  In fact, such revenues increased by 20% or more in each of 

the ACA periods under review in these proceedings (from approximately $12.2 million to 

$15 million in the 2004/2005 ACA period and from approximately $15 million to $18 

                                                           
5**The fact that Mr. Neises’ bonus compensation would be based, in part, on the overall performances of 
LER and Laclede Gas is neither surprising nor the least bit inappropriate.  Corporate oversight of LER, like 
corporate oversight of Laclede Gas, is a part of Mr. Neises’ responsibilities as Executive Vice President.  
As previously noted, Mr. Neises’ corporate governance responsibilities over LER and Laclede is explicitly 
authorized by the affiliate transaction rules.**    
6**To give any credence to Staff’s migration theory, one would have to assume that these individuals  
regularly took actions that were not only inconsistent with their obligation to serve the interests of the 
Company’s utility customers, but also contrary to their own personal performance objectives and financial 
interests.  Such an assumption is as non-sensical as it is offensive.**     
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million in the 2005/2006 ACA period).  These types of revenues have, in turn, greatly 

benefited the Company’s customers.  Indeed, over the past three years alone they have 

offset approximately 14% of the fixed charges the Company incurs to reserve gas supply 

and pipeline capacity to meet its customers’ requirements.7  Nowhere in the Order are 

these considerations even acknowledged, let alone discussed.   

23. In short, the revenue migration claim that the Order relies on to justify 

Staff’s access to LER’s records is as specious and unconvincing as the other arguments 

Staff has offered in an effort to get the Commission to disregard the clear limits that the 

Commission’s own affiliate transactions rules place on Staff’s access to affiliate 

information.  **Laclede not only has strong controls in place to ensure that its personnel 

are always striving to serve the interests of the Company’s utility customers, but it is 

abundantly clear that those controls have worked and are working in their intended 

fashion.** 

REQUEST FOR HEARING 

 
24. Given these considerations, Laclede respectfully submits that there is no 

legitimate legal or policy basis for the Order Granting Staff’s Motion to Compel.  

Perhaps its greatest error, however, is the Order’s failure to even address, let alone adopt, 

Laclede’s repeated request that an evidentiary be scheduled before the Commission 

decides this issue so that the legal and factual validity of Staff claims in these cases can 

be tested before Staff’s ACA recommendation is adopted.   Laclede believes that it has 
                                                           
7Staff’s fixation on whether Laclede has wrung every possible dollar out of its off-systems sales and 
capacity release opportunities is even more difficult to understand given Staff’s apparent disinterest in the 
far lower levels achieved by other utilities.  Once again, it appears that Staff’s idea of an appropriate 
response to utility efforts that produce comparatively superior results for customers is to never 
acknowledge the achievement, but instead to seek ways to penalize the utility that produced the benefits.  
This is hardly the kind of constructive regulation that will produce beneficial results for customers over the 
long-term.              
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demonstrated serious legal and factual flaws in the claims and theories that Staff has 

raised, not only in support of its proposed disallowance but also as a pretext for 

profoundly expanding its access to affiliate records beyond anything that has even 

remotely been authorized by the Commission’s rules that address that very subject. 

25. Accordingly, the Commission should, consistent with its normal 

procedures for processing ACA issues, evaluate the evidence in these cases and 

determine for itself whether there is any validity to the claims and concerns that the Staff 

has raised regarding Laclede’s affiliate transactions and upon which Staff has premised 

its discovery request and recommendation that the Commission launch an investigation 

of LER.  Laclede is confident that once it does, the Commission will conclude that there 

is no basis for Staff’s discovery motion, let alone its recommendation that an 

investigatory proceeding be opened to address this matter. 

26. Of course, Laclede can assert what it will and the Staff can do the same.  

What is really needed at this point is a hearing during which the claims of both Laclede 

and Staff can be tested in the hearing room through the procedures that have long been 

established to get at the truth of the matter.  To that end, Laclede renews its request that 

the Commission establish a hearing date in this case as soon as reasonably possible so 

that this process can finally begin. 

REQUEST FOR STAY 
 

 27. For the same reasons discussed above, Laclede respectfully requests that 

the Commission Stay the effectiveness of the Order pending its ruling on Laclede’s 

Motion.   Section 386.500.3 (RSMo. 2000) authorizes the Commission to stay the 

effectiveness of its orders and Laclede believes that it has demonstrate good cause in this 
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instance for the Commission to exercise that authority pending its determination of the 

matters raised in the Motion. 

WHEREFORE, for the foregoing reason, Laclede respectfully requests that the 

Commission reconsider and reverse its October 20 Order Granting Motion to Compel and 

in its place issue an Order setting an evidentiary hearing and defering its ruling on such 

Motion until the completion of that evidentiary hearing.  Laclede further requests that the 

Commission stay the effectiveness of the October 20 Order pending its ruling on this 

Motion.      

     Respectfully submitted, 
 
     /s/ Michael C. Pendergast     
     Michael C. Pendergast, Mo. Bar #31763 
     Vice President and Associate General Counsel 

Rick Zucker, Mo. Bar #49211 
Assistant General Counsel - Regulatory 
 
Laclede Gas Company 

     720 Olive Street, Room 1520 
     St. Louis, MO 63101      
     Telephone:  (314) 342-0532 

Fax:   (314) 421-1979 
     Email:         mpendergast@lacledegas.com 

  rzucker@lacledegas.com 
 

 
 
 
 

CERTIFICATE OF SERVICE 
 

 Gerry Lynch hereby certifies that the foregoing pleading has been duly served 
upon the General Counsel of the Staff and the Office of the Public Counsel by email or 
United States mail, postage prepaid, on this 30th day of October, 2008. 
 
     /s/ Gerry Lynch     
     Gerry Lynch 
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