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	Issue

No.
	Issue

Description
	Disputed Contract Language
	Level 3

Position/Support
	SBC

Position/Support

	UNE 1 
	Level 3 Issue:  Does the FCC’s Interim TRO Order maintain the status quo as of June 15, 2004 of the parties’ existing interconnection agreement with respect to the availability of UNEs? 

SBC Issue:  Which party’s UNE proposal most appropriately reflects the current status of federal unbundling law as defined by USTA II, the FCC’s Triennial Review Order?  To the extent it is deemed relevant, which party’s proposal best effectuates and adheres to the FCC’s Interim Order?

	Level 3 proposes to include as an appendix to this ICA the UNE Appendix to the parties’ current interconnection agreement, which would remain in effect, under Level 3’s proposal, for the time period contemplated by the FCC’s Interim Order, after which the parties would negotiate and/or litigate a replacement UNE Appendix in light of then-existing law (presumably including permanent UNE rules to be promulgated by the FCC) pursuant to the dispute resolution provisions in this ICA.  Attachment 1 hereto is the UNE Appendix to the parties’ current interconnection agreement.

SBC opposes the inclusion in this ICA of the UNE Appendix to the parties’ current agreement.  To the extent that the FCC’s Interim Order entitles Level 3 to continue to obtain UNEs from SBC on terms and conditions set forth in that existing appendix, SBC proposes to memorialize that entitlement in a rider to this ICA, which is attached to Mr. Silver’s testimony as Attachment 2.  When Level 3’s entitlement under the Interim Order to obtain UNEs from SBC on the terms and conditions memorialized in the rider expires, SBC proposes that the parties’ relations concerning UNEs be governed by the SBC-proposed UNE Appendix – until such time as the ICA includes a Commission-approved replacement UNE Appendix resulting from the parties’ negotiations and or dispute resolution in light of then-existing law  (presumably including permanent UNE rules to be promulgated by the FCC).

Level 3 opposes the inclusion of SBC’s proposed UNE Appendix in the parties’ ICA (Attachement 3).  Level 3 further opposes SBC’s submission of the Rider (Attachment 2) to the Commission.  It is Level 3’s position that SBC may not submit these new terms and conditions to the Commission as they are inconsistent with the FCC’s Interim Order and because these terms have never been negotiated between SBC and Level 3.  
	Yes.  The Interim Order adopted by the FCC on July 21, 2004 (rel. August 20, 2004) maintains the status quo that existed as of June 15, 2004 for the provision of unbundled network elements from SBC to Level 3.  As of June 15, 2004, Level 3 was entitled to receive unbundled network elements pursuant to the terms and conditions of the parties’ Interconnection Agreement that was approved by the Commission.  Level 3 does not wish to waive its rights to obtain unbundled network elements pursuant to those existing terms and conditions.  

In addition, the FCC has held that Level 3 and SBC may not arbitrate new agreements until after the FCC adopts permanents rules for the provision of unbundled network elements:  “Moreover, if the vacated rules were still in place, competing carriers could expand their contractual rights by seeking arbitration of new contracts, or by opting into other carriers’ new contracts.  The interim approach adopted here, in contrast, does not enable competing carriers to do either."  ¶23.  According to the FCC, “such litigation would be wasteful in light of the [FCC’s] plan to adopt new permanent rules as soon as possible.”  ¶17.  The FCC recognizes that “the implementation of a new interim approach could lead to further disruption and confusion that would disserve the goals of section 251.”

Level 3 further opposes SBC’s proposed rider on both substantive and procedural grounds.  The proposed rider was never presented to Level 3 for negotiation or consideration  Level 3 further opposes the rider because it does not properly reflect the state of the law with respect to UNEs, and does not account for the Final Rules yet to be adopted by the FCC.

Level 3 reserves the right to modify its language and position after release of the FCC’s upcoming order directed to the unbundling imposed on SBC.
 
	Level 3 wrongly seeks to over-extend the short, interim “standstill” purportedly put in place by the FCC’s Interim Order.  Not only does the Interim Order not require the extension of Level 3’s existing UNE Appendix into its new agreement, it expressly prohibits it.  NOTE: SBC Missouri reserves the right to modify its language and position after release of the FCC’s upcoming order directed to unbundling.
USTA II vacated the FCC rules requiring unbundling of local circuit switching, dedicated transport, high-capacity loops, and other former UNEs.  Paragraph 23 of the FCC’s Interim Order states that even though the FCC is requiring the continued unbundling of local circuit switching, dedicated transport, and high-capacity loops for a limited period, CLECs cannot do what Level 3 seeks to do here, which is not merely to maintain the status quo, as of June 15, 2004, but rather to perpetuate such vacated unbundling requirements in a new interconnection agreement.  Indeed, Level 3 admits this in its Position Statement, yet it proposes contract language that would continue to require SBC to unbundle elements that the FCC and courts have said it has no duty to unbundle.
Level 3’s unilateral attempt to inject the issue of the Interim Order into this proceeding, and – dramatically – change its position on what UNE terms are to be included in the new agreement, is improper.  However, if the Commission believes that it must take account of the Interim Order’s short, interim “standstill” period in some fashion, SBC is willing to offer language to properly accomplish that goal.   Specifically, SBC proposes to add a rider to the new interconnection agreement, which would create a limited exception to the agreement by allowing Level 3 the full benefits of the Interim Order until those benefits expire.  Subject to the exceptions created by the rider, the actual new interconnection agreement would reflect SBC’s proposed language, thus properly removing any requirement to unbundle declassified UNEs and reflecting other key limitations on unbundling from the TRO and the Supreme Court’s Verizon decision.  The terms of the new agreement would, of course, be subject to future negotiations based on any future FCC unbundling rules.  

This proposal is fair to Level 3, giving it everything to which it arguably could be entitled under the Interim Order, and fair to SBC, by not requiring it to include in the new interconnection agreement any unbundling requirements that have been vacated.
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