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RESPONSE OF JOINT APPLICANTS TO STAFF MOTION TO DISMISS 

Level 3 Communications, Inc. (“Level 3”) and TelCove, Inc. (Level 3 and TelCove, Inc., collectively “Applicants”), through their undersigned counsel and pursuant to 4 CSR 240-2.080 (15), file this response to the Motion to Dismiss for Lack of Jurisdiction filed by the Staff of the Commission in this case on May 23, 2006. Applicants support Staff’s Motion to Dismiss for Lack of Jurisdiction, for the reasons set out below.

Applicants’ prayer in its Joint Application of May 11, 2006 began with the request that the Commission determine that the proposed transaction is not jurisdictional to the Commission. It is the conclusion of the Applicants, based upon Missouri statute and case law and PSC precedent, that the transaction proposed herein is not, in fact, jurisdictional to the Commission, as explained more fully in the Joint Application. However, Applicants are respectful of the Commission’s jurisdictional responsibilities and did not want to presume the outcome by not filing a proper application before the Missouri PSC. If the Commission determines that the transaction is, in fact, jurisdictional to the Commission, Applicants have provided the Commission with a sound factual and legal basis for a determination that the proposed transaction would not result in a detriment to the public interest under Missouri law and that the Joint Application should, therefore, be approved by the Commission.

An expeditious determination, either by dismissing the Joint Application as non-jurisdictional or by approving same, is of utmost importance to Applicants. Thus, the Joint Application included a Motion for Expedited Treatment, requesting that the Commission act no later than, July 15, 2006, so that Applicants can timely consummate the proposed transaction by July 30, 2006 to meet important business objectives which are enumerated and discussed in the Joint Application. 
Although the proposed transaction will result in a change in the ownership of TelCove Operations, Inc. (“TelCove-Op”), no transfer of certificates, assets or customers will occur as a consequence.  TelCove-Op will continue to provide service to its existing customers in Missouri pursuant to those authorizations under the same rates, terms and conditions.  Accordingly, the transfer of control of TelCove-Op will be seamless and transparent to consumers in the State of Missouri.

 
JURISDICTION OF COMMISSION OVER PROPOSED TRANSACTION
Applicants agree with Staff that the transaction being undertaken here does not come under the jurisdiction of the Missouri Public 
Service Commission as defined by Section 392.300 RSMo, and that Commission precedent supports that conclusion. The specifics of the transaction are detailed in the Joint Application and Motion for Expedited Treatment filed herein on May 11, 2006.

A.
Applicability of Section 392.300 RSMo

Under Section 392.300.1 RSMo, the Commission must approve the sale by a telecommunications company of “any part of its franchise, facilities or system, necessary or useful in the performance of its duties to the public” or any, direct or indirect, merger of such line or system, or franchise, or any part thereof, with any corporation, person or public utility. On its face, Section 392.300.1 does not apply to the merger of two non-regulated holding companies that results in the transfer of an ownership interest in a certificated company but does not otherwise affect the certificated entity or its assets.  The instant transaction, therefore, falls outside the scope of Section 392.300.1.

The Commission has, under Section 392.300.2, jurisdiction over transactions in which a stock corporation intends to buy more than 10% of the capital stock issued by a telecommunications company organized or existing under or by virtue of the laws of Missouri. However, TelCove-Op is not organized or existing under or by virtue of the laws of Missouri, but under the laws of Delaware.  Further, neither Eldorado nor Level 3 LLC is a stock corporation. Therefore, Section 392.300.2, by its own terms, does not apply to the transaction at issue in this Application.  In addition, the Commission specifically granted both Level 3 and TelCove-Op a waiver from the requirements of Section 392.300.2 in their certificates of service authority.

B.
The Commission has Found a Lack of Jurisdiction Over Similar Transactions

The Commission has consistently found that the Commission does not have jurisdiction over transactions similar to the Applicants’ proposed transaction.  In the SBC-Ameritech merger the Commission determined that “there is nothing in the statutes that confers jurisdiction to examine a merger of two non-regulated parent corporations even though they may own Missouri-regulated telecommunications companies.”
  This transaction is similar because TelCove, Inc. is a non-regulated parent company (that owns a Missouri-regulated telecommunications company) that is merging with another non-regulated company (that is affiliated with Missouri-regulated telecommunications companies).  In addition, “the Commission has consistently interpreted the Union Pacific case [Public Service Commission v. Union Pacific RR Co., 197 S.W. 39 (Mo. banc 1917)] as stating that the Commission lacks jurisdiction where the transfer of control does not affect the operations of the certificated entity.”
 The transfer of control proposed in this case clearly would not affect the operations of the certificated entity. Commission precedent,
 therefore, dictates that the Commission should dismiss this Application for lack of jurisdiction.

CONCLUSION

For the reasons stated above, Applicants support the Motion to Dismiss for Lack of Jurisdiction filed by Staff in this case on May 23, 2006. Applicants respectfully reiterate their request that the Missouri Public Service Commission determine that the proposed transaction is not jurisdictional to the Commission. Applicants further respectfully request expedited treatment by the Commission to permit Applicants to complete the transaction no later than July 30, 2006.  


          Respectfully submitted,

	
	By:
/s/ William D. Steinmeier
William D. Steinmeier    (MOBar #25689)

Mary Ann (Garr) Young (MOBar #27951)

             William D. Steinmeier, P.C.

2031 Tower Drive
Jefferson City, MO 65109

Tel: 
(573) 659-8672

Fax:
(573) 636-2305

Email:
wds@wdspc.com
            Myoung0654@aol.com
COUNSEL FOR 

LEVEL 3 COMMUNICATIONS, INC.

AND TELCOVE, INC.

	
	


Dated: May 30, 2006

Certificate of Service

I hereby certify that a copy of this document has been electronically transmitted to the Office of the General Counsel of the Missouri Public Service Commission, and to the Office of Public Counsel, on this 30th day of May 2006.







s/ William D. Steinmeier







    William D. Steinmeier
� 	In re Merger of SBC Communications, Inc. and Ameritech Corporation, Case No. TM-99-76, Report and Order (Oct. 8, 1998); see also In re the Joint Application of Integra Telecom Holdings, Inc., and Electric Lightwave, LLC for Approval of a Transfer of Control of Electric Lightwave, LLC, Order Dismissing Joint Application, Case No. TM-2006-0362 (May 2, 2006).


� 	In re the Joint Application of Integra Telecom Holdings, Inc., and Electric Lightwave, LLC for Approval of a Transfer of Control of Electric Lightwave, LLC, Order Dismissing Joint Application, Case No. TM-2006-0362 (May 2, 2006) (citing Public Service Commission v. Union Pacific RR Co., 197 S.W. 39 (Mo. banc 1917)).


� 	See also In re Joint Application of NEXTLINK Missouri, Inc. and NEXTLINK Long Distance Services, Inc. for Approval of the Pro Forma Transfers of Control of NEXTLINK Missouri, Inc. and NEXTLINK Long Distance Services, Inc. from NEXTLINK Communications, Inc. to NM Acquisition Corp., Case No. TM 2000-524, Order Granting Staff’s Motion to Dismiss for Lack of Jurisdiction (March 31, 2000).
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