






                                                                                       STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a Session of the Public Service Commission held at its office in Jefferson City on the 8th day of October, 2002.

In the Matter of the Applications of 

)

Western Communications, Inc. for Approval
)

of the Transfer of Assets and Subscribers of
)
Case No. LM-2003-0028
Logix Communications Corp. and for Waiver 
)

of Commission Rule 33.150


)

ORDER APPROVING TRANSFER OF ASSETS

AND SUBSCRIBERS, WAIVING COMMISSION RULE 4 CSR 240-33.150 AND 

MAKING LOGIX COMMUNICATIONS CORP. A PARTY


On July 31, 2002, Western Communications, Inc. filed an Application with the Missouri Public Service Commission, requesting approval of the transfer of assets and subscribers of Logix Communications Corp. to Western.  Western also requests a waiver of Commission rule 4 CSR 240-33.150.  The purpose of the rule is to reduce or eliminate the unauthorized transfer of customers from one subscriber to another,  popularly referred to as “slamming.”  Staff filed its memorandum on September 13, 2002, recommending Commission approval of Western’s application.

Western asserts in its application that Logix Communications Corp. has filed for bankruptcy and that the transfer of assets and customers is the result of an agreement reached between Western and Logix during those proceedings.  Logix is certified to provide basic local, local exchange and interexchange telecommunications services in Missouri.  Logix was granted certificates in case number TA-98-342 under the name Dobson Wireless, later changing its name to Logix in case number TO-2001-52.

In a related matter, case number LA-2003-0027, Western is requesting that the Commission approve Western’s application for certificates of service authority to provide basic local, local exchange, exchange access and interexchange telecommunications services.  Western intends to adopt the interconnection agreement and tariffs of Logix.  Logix has requested that the Commission approve both applications by October 1, 2002.  Staff also recommended approval in that matter. 

Discussion

Section 392.300, RSMo (2000), and Commission Rules 4 240-2.060(1) and (7) (2002) govern the transfer of property with regard to telecommunications companies.

Commission Rule 4 CSR 240-2.060(1) requires that applications include:  the legal name of the applicant(s); a brief description of the legal organization(s) and the mailing address of the principal office; a copy of the registration of fictitious name, if any; a statement of the character of business performed; name, title and address of a contact person; a statement indicating whether the applicant has any pending action or final, unsatisfied judgments against it within three years of the date of application; a statement that no annual report or assessment fees are overdue; and verification.

Western Communications, Inc. is applicant’s legal name.  Its mailing address is 2950 North Loop West, Houston, Texas 77092 and, on August 19, 2002, Western filed a Registration of Fictitious name, Logix Communications, with the Missouri Secretary of State.  Western asks that all contacts be made through its attorney, whose name and address is listed.  Western asserts that it has no unsatisfied judgment or actions pending against it, within three years of this application; nor does it have any overdue annual reports or assessments fees.  Additionally, Staff asserts in its memorandum that Logix has no annual reports due and that it has paid its assessments through the first quarter of 2003.  Ronald Henriksen, Western’s president, has verified the application.  The Commission finds that applicant has complied with the requirements of Commission rule 4 CSR 240-2.060(1).

Commission rule 4 CSR 240-2.060(7) requires that applications for the transfer of property include:  a brief description of the relevant property; a copy of the agreement evidencing the transfer; the reason for the proposed transfer; a balance sheet and income statement with adjustments showing the results of the acquisitions of the property; and a statement of the impact of the transaction on the tax revenues of the political subdivision in which the subject assets are located. 

Western has submitted an attachment to its application, Exhibit B.  This exhibit is the agreement between it and Logix.  A description of the assets to be transferred is in the agreement.  Approval of the transaction is sought because Logix has filed for bankruptcy and Western seeks to provide service to those customers who would otherwise be without.  Western has also attached to its application two- and three-year financial forecast. Western averred in its application, and Staff indicated in its memorandum, that this transfer of assets will have no tax impact.  The Commission finds that Western has complied with the requirements of Commission rule 4 CSR 240-2.060(7). 

Waiver of 4 CSR 240-33.150


Western has requested that the Commission waive rule 4 CSR 240-33.150; the purpose of which is to prevent the unauthorized transfer of customers from one subscriber to another.  Western asserts in its application that customers will be notified 30 days prior to the closing of transactions between it and Logix.  By joint letter, dated September 5, 2002, Western and Logix notified the customers of Logix of this proposed transaction, informing the customers that they have the right to select a different service provider.  Staff, in its memorandum, has recommended that the waiver of this Commission rule be conditioned on Western notifying the customers of Logix of the change in their service provider at least 30 days prior to the closing of the transfer.  

Logix Made a Party


Logix Communications Corp. has certificates of service authority to provide basic local, local exchange, exchange access and interexchange telecommunications services.  Logix is currently going through bankruptcy.  Western intends to acquire the assets and customers of Logix and is seeking authority to provide the same services Logix provides.  Upon the completion of the contemplated transactions, Logix will no longer have a need for a tariff and certificates of service authority.  The Staff of the Commission has recommended that the Commission direct Logix to file a statement concerning the ongoing nature of its business in Missouri and, if appropriate, file an application to cancel its certificates and tariff after Western acquires the assets of Logix and is serving its customers.


Although Logix Communications Corp. did not join in the application, it is a necessary party to a full and fair adjudication of this matter.  Therefore, the Commission will add it as a party to this case.

Public Interest


Staff states in its memorandum that the Commission may approve the transfer of assets if the transfer is “not detrimental to the public interest” citing, State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. E.D. 1980).  Staff asserts that the proposed transactions will not be detrimental to the public interest.  Western asserts that the proposed transaction is in the public interest because “Western will maintain or increase the level of competition in Missouri [which is] consistent with the legislative goals set forth in the federal Telecommunications Act of 1996 and Chapter 392 RSMo.”  Additionally, the proposed transaction will bring the assets of Logix out of bankruptcy, providing continued service to customers and continued employment to many Logix employees.  The Commission concludes that the proposed transaction is not detrimental to the public interest. 

Conclusion


 The Commission has found that Western has complied with the applicable rules and statutes and that the acquisition by it of the assets and subscribers of Logix are not detrimental to the public interest.  Additionally, the application of Commission Rule 4 CSR 240-33.150 is waived, conditioned on Western notifying the customers of Logix of the change in their service provider at least 30 days prior to the closing of the transfer of assets.  Lastly, the Commission has made Logix a party to this matter, requiring it to file applications to cancel its certificates of service authority and tariffs upon Western rendering service to the subscribers acquired through the transfer. 

IT IS THEREFORE ORDERED:

1.
That proposed transfer of assets and subscribers from Logix Communications Corp. to Western Communications, Inc. is approved as proposed.

2.
That Western Communications, Inc. shall notify the customers of Logix Communications Corp. of the change in their service provider at least 30 days prior to the closing of the proposed transaction, as indicated in paragraph 9 of the Application.

3.
That the requirements of Rule 4 CSR 240-33.150 are waived.

4.
That Western Communications, Inc. shall file tariff sheets incorporating Logix Communications Corp.’s pricing for Logix Communications Corp.’s former customers, to become effective prior to the provision of service to the former customers of Logix Communications Corp.

5.
That Logix Communications Corp. shall file a statement concerning the ongoing nature of its business in Missouri and, if appropriate, an application to cancel its certificate of service authority and tariff after the transfer of customer to Western Communications, Inc.


6.
That this order shall become effective on October 12, 2002.


BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Murray, Lumpe, Gaw and Forbis, CC., concur

Simmons, Ch., absent

Jones, Regulatory Law Judge 
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