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Staff’s Post-Hearing Brief

COMES NOW the Staff of the Missouri Public Service Commission and states:

As indicated in the position statements filed by the parties in this case, and as all parties agree, the Federal Communications Commission has established intermodal porting requirements for telecommunications carriers outside of the top 100 Metropolitan Statistical Areas, and has directed them to begin allowing ports on May 24, 2004.
  Federal statutes allow suspension of this requirement by state commissions if suspension is necessary to avoid a significant economic impact on users of telecommunications services generally or to avoid imposing a requirement that is unduly economically burdensome; and if suspension is consistent with the public interest, convenience and necessity.
 

The Commission’s Telecommunications Department Staff have sought to strike a balance between the positions of the other parties in this case.  Both petitioners and the Office of Public Counsel seek suspensions to obtain additional certainty about the means and method of providing local number portability from wireline to wireless providers, and seek suspensions because of the cost burdens on companies and consumers.

The testimony of Natelle Dietrich, on behalf of the Telecommunications Department Staff, has declined to follow the suggestions of the other parties seeking suspension in these cases because the FCC has strongly supported implementation of the FCC’s local number portability requirements (see Section I below).

The Staff’s proposal accommodates the need for certainty in the face of regulatory uncertainty, however, by supporting the rating and routing modification.  The Staff has attempted to accommodate the cost concerns by considering how much is too much for the implementation increases.  These accommodations have led to the conclusion that there are effectively three groups of companies.  Companies in these three groups are listed in Exhibit 18.  The cases captioned above and discussed below are the companies in the third group:  companies that have sought a suspension of the FCC’s Local Number Portability requirements, supported by the Office of the Public Counsel; but where the Staff disagrees and recommends Local Number Portability implementation. 

In the first group: those companies for which the Staff supports a two-year suspension.  The costs associated with implementation, the Staff agrees, are sufficient to warrant suspension, as the increase is high enough that the impact will be too great for consumers to bear.

In the second group: those companies that wish to consider upgrading their switches.  Ultimately this will allow for a more efficient use of resources, and we hope will reduce implementation costs to a reasonable level.  For now, the Staff has recommended the Commission monitor the progress of these companies’ search for upgrades and require status reports until the path they intend to follow becomes clear.

In the third group: those companies that seek suspension and modification of the FCC requirements to implement Local Number Portability because it is unclear what they are supposed to do with routing of calls out of their certificated areas, if they must route calls to providers who do not have direct connections with the small ILEC.  These are the cases captioned above, and are the ones that have given rise to a dispute among the parties over whether suspension is supported by the Federal statutes and FCC standards.

This third group has only minor implementation costs - $1.68 or below.  The increase is minor in relative terms, as well as in absolute dollars – the percentage increases from the current rate to the post-implementation rate are not burdensome. 

All of the parties to these cases – the parties that comprise the third group - have local number portability monthly recurring charges at or below $1.68.
  A local number portability monthly recurring charge of approximately $1.68, and/or an approximately 40% monthly rate increase when the charge is implemented, may be the point at which any greater amount could result in a significant economic impact if subscribers bear the costs associated with local number portability.   In developing its analysis to arrive at this conclusion, Ms. Dietrich and the Telecommunications Department Staff considered a series of factors, discussed below.
I. Reviewed FCC orders to seek guidance on the FCC’s expectations for local number portability cost recovery.


Ms. Dietrich discusses her review of FCC orders in her testimony on pages 5 through 7.  Two quotes from recent FCC orders succinctly demonstrate that agency’s expectations.

We conclude that, as of November 24, 2003, LECs must port numbers to wireless carriers where the requesting wireless carrier’s “coverage area” overlaps the geographic location of the rate center in which the customer’s wireline number is provisioned, provided that the porting-in carrier maintains the number’s original rate center designation following the port.  Permitting intermodal porting in this manner is consistent with the requirement that carriers support their customers’ ability to port numbers while remaining at the same location. (footnote omitted).

Public Interest.  We conclude also that petitioners have failed to show that granting their requests for waiver would serve the public interest.  The Commission’s number portability requirements are an important tool for promoting competition and bringing more choice to consumers.  These benefits are particularly important in smaller markets across the country where competition may be less robust than in more urban areas.  Accordingly, it is in the public interest that carriers implement porting as quickly as possible.  Granting petitioners’ waiver requests would slow the LNP implementation process and limit the choices available to consumers in the markets petitioners serve.  In addition, allowing petitioners each to establish different implementation schedules could cause confusion among consumers considering porting their numbers.
  

II. Reviewed cost projections of each company.

As discussed by Ms. Dietrich in her testimony, cost projections have been filed by the petitioners, and those projections have been entered into evidence as proprietary Exhibits 33, 37, 41, 45, 49, 53, 57, 61, 65, and 69.  Her review was to determine whether any of the companies’ research and projections appeared out of line with what they should have been.  The data available was within expected parameters.  (Dietrich Testimony, Ex. 70-79, at p.7, lines 10-14.)

III. Considered the type of switch currently employed versus switch upgrade expense projections.

In these cases, none of the petitioners propose to replace their existing switches in the near future.  The Telecommunications Department’s Technical Staff has verified that the projections for implementation could vary depending upon the version of the switch and excess capacity projections and needs, which explained a degree of the wide range in projected costs submitted by the petitioners.  (Dietrich Testimony, Ex. 70-79, at p.7, line 15 – p.8, l.2.)

IV. Compared the rates for all companies to determine any large gap that might be considered a reasonable cut-off point.

Exhibit 18 provides an overview of the petitioner’s Local Number Portability requests.  The right three columns of the Exhibit display the range of Total Monthly Recurring LNP Charge (“MRC”), as well as the current rates for residential basic local services and the projected, potential new rate if the MRC was added to the residential basic local service rate.  The MRC column reflects a significant gap between the last company listed in “Group One” (Peace Valley) and the first company listed in “Group Three” (Oregon Farmers).  “Group Two” companies were not considered from this perspective because those companies propose to examine the idea of switch replacement or upgrade, and their costs and associated MRC were not a part of the overall examination.

V. Reviewed the increase in the monthly recurring rate compared to the current rate.

The two columns on the right of Exhibit 18 demonstrate the difference between the existing local rate and the projected new local rate, taking into account the impact of the LNP recurring charge.  The FCC has developed the cost recovery system both by Order, in the Telephone Number Portability docket,
 and rule, at 47 C.F.R. § 52.33.
  Ms. Dietrich took into account the degree of change from the existing to the projected new local rate in developing her recommendation and determining what companies should be granted a waiver and what companies should proceed with Local Number Portability implementation.  (Dietrich Testimony, Ex. 70-79, at p.8, lines 14-22.)

VI. Reviewed the increase for implementation only versus the additional increase for database queries once a number is ported.

The database queries that will take place after the first port are necessary to determine whether a number has been ported to a different service provider.  Until the first number has been ported, there is no need to check a database, quite simply, because until the first number has been ported to another carrier, there is no need to see what provider is providing service because all lines receive service from the same provider.  After the first number has been ported, however, use of a database that contains the service provider-customer relationship information will become necessary and companies may recover additional charges associated with the use of (or “dips into”) that database.  The cost of the database “dips,” as discussed in Ms. Dietrich’s Testimony, is significant – but the cost will not be incurred until after the first number is ported.  The MRC in Exhibit 18 is comprised of both the initial implementation and the database “dip” charges.  (Dietrich Testimony, Ex. 70-79, at p.9 lines 1-12.)

VII. Reviewed the rates for other incumbent LECs in Missouri.

The large incumbent local exchange companies (Southwestern Bell Telephone, L.P., d/b/a SBC Missouri; Sprint Missouri, Inc. d/b/a Sprint; and CenturyTel of Missouri LLC) have rates in comparable rate bands that range from $7.49 (that is SBC’s lowest rate) to $13.57 (that is Sprint’s highest rate).  (Dietrich Testimony, Ex. 70-79, at p.10, line 3; see also Tr. at 232-34.)  Regardless of whether the LNP implementation MRC surcharges, which range from around $0.50 to $0.80 (id.), are added to these rates, a comparison of these rates with those of the bottom ten companies, enumerated in Exhibit 18’s far right column encaptioned “R1 Rate + MRC,” indicates that the large ILECs have rates quite comparable to post-implementation rates that the petitioners could charge.  Additionally, with respect to the large incumbent local exchange companies, an LNP surcharge relative to R1 rates is roughly three to four percent on the low end to ten or eleven percent on the high end.  (Tr. 234.)

The factors discussed above interrelate with the legal standard governing suspension of certain requirements for rural carriers.  That standard is set forth in Federal statute 47 U.S.C. § 251 (f) (2), which provides:

SUSPENSIONS AND MODIFICATIONS FOR RURAL CARRIERS. – A local exchange carrier with fewer than 2 percent of the Nation’s subscriber lines installed in the aggregate nationwide may petition a State commission for a suspension or modification of the application of a requirement or requirements of subsection (b) or (c) to telephone exchange service facilities specified in such petition.  The State commission shall grant such petition to the extent that, and for such duration as, the State commission determines that such suspension or modification –

(A) is necessary –

(i) to avoid a significant adverse economic impact on users of telecommunications services generally;

(ii) to avoid imposing a requirement that is unduly economically burdensome; or

(iii) to avoid imposing a requirement that is technically infeasible; and

(B) is consistent with the public interest, convenience, and necessity.

The State commission shall act upon any petition filed under this paragraph within 180 days after receiving such petition.  Pending such action, the State commission may suspend enforcement of the requirement or requirements to which the petition applies with respect to the petitioning carrier or carriers.


The parties have not cited to relevant Missouri Public Service Commission precedent involving the application of these provisions to rural carriers seeking exceptions from Section 251(b) or (c),
 primarily because the Commission has not addressed such exception requests in the past.  Based on a review of the factors discussed above, Ms. Dietrich has testified of Staff’s conclusion that petitioners’ verified petition does not state facts that support or warrant outright suspension of the Local Number Portability requirements based on economic impact or economic burden.  Also, the public interest would be served by implementing LNP, as the cost would not be so substantial that it would burden the customer; implementation would provide the benefits of choice to customers and promote the competition sought by the FCC; and implementation would also allow the areas to participate in thousand block pooling.  (Tr. 239-40.)  

However, as discussed in the Stipulation and Agreement filed in each case (Ex. 30, 34, 38, 42, 46, 50, 54, 58, 62 and 66), as well as other documents in the case files and testimony before the Commission, sufficient technical issues have arisen that the parties have agreed that a modification of the porting requirements is appropriate.  That agreement is also supported by the terms of the statute above.

In conclusion, the Commission’s Telecommunications Department Staff, through Ms. Dietrich, recommends that the Commission grant a suspension of the FCC’s intermodal porting requirements for a limited period for the ten companies in these cases, but not for the extended period that the ten petitioners have requested.  The suspension should last six months from the date of the Commission’s order.  The six-month suspension will allow time for the petitioners to implement wireless number portability, consistent with the equivalent time frame the FCC initially allowed companies after its order directing them to implement it (for those companies that did not seek waiver).  (Tr. 241.)  The Staff opposes a two-year suspension in these cases, but does recommend the Commission adopt the terms of the Stipulation and Agreement previously filed and renews the statements contained in its Suggestions in Support of that document.  

WHEREFORE, Staff recommends the Commission grant a limited suspension of six months of and modification to the Federal Communications Commission’s Local Number Portability requirements. 
Respectfully submitted,
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� Telephone Number Portability, CC Docket No. 95-116,  Memorandum Opinion and Order, Document FCC 03-284, re CTIA Petitions for Declaratory Ruling on Wireline-Wireless Porting Issues (November 20, 2003).


� 47 U.S.C. § 251 (f)(2).


� These costs have been provided in proprietary Exhibits 33, 37, 41, 45, 49, 53, 57, 61, 65, and 69; they are summarized in non-proprietary Exhibit 18, as well as in proprietary Post-Hearing Exhibit 10 filed May 6, 2004 subsequent to the May 5, 2004 On-the-Record Presentation.


� Telephone Number Portability, CC Docket No. 95-116, Memorandum Opinion and Order, Document FCC 03-284, re CTIA Petitions for Declaratory Ruling on Wireline-Wireless Porting Issues (November 20, 2003), at para. 20.


� Telephone Number Portability, CC Docket No. 95-116, Order, Document DA 04-1455, re Petitions of Yorkville Telephone Cooperative, Inc. et al. (May 24, 2004), at para. 10.


� Telephone Number Portability, CC Docket No. 95-116, Third Report and Order (May 12, 1998), at para. 135.  Paragraph 135 states: 





We will allow but not require incumbent LECs subject to rate-of-return or price-cap regulation to recover their carrier-specific costs directly related to providing number portability through a federal charge assessed on end-users.  As noted, we recognize consumers' sensitivity to end-user charges.  Under the circumstances before us, however, we conclude that allowing carriers to recover number portability costs in this manner will best serve the goals of the statute.  The Commission has only two sources from which it may allow carriers to recover costs in the federal jurisdiction: charges IXCs pay LECs for exchange access, and end-user charges.  Because number portability is not an access-related service and IXCs will incur their own costs for the querying of long-distance calls, we will not allow LECs to recover long-term number portability costs in interstate access charges.  Nor would it likely be competitively neutral to do so.  We note further that, like long-term number portability, the advent of equal access and 800 number portability required carriers to incur significant costs to modify their networks, although these costs were not recovered in federal end-user charges.  These improvements led to increased competition and substantial long-term benefits to consumers.  We anticipate a similarly positive effect for consumers with respect to the impact of number portability, namely the increased choice and lower prices that result from the competition that number portability helps make possible.  We also note that number portability will facilitate number pooling, which will help forestall telephone-number exhaust.





� 47 C.F.R. § 52.33 addresses “Recovery of carrier-specific costs directly related to providing long-term number portability.”  In part, it provides that “(a) Incumbent local exchange carriers may recover their carrier-specific costs directly related to providing long-term number portability by establishing in tariffs filed with the Federal Communications Commission a monthly number-portability charge, as specified in paragraph (a)(1) of this section, a number portability query-service charge, as specified in paragraph (a)(2) of this section, and a monthly number-portability query/administration charge, as specified in paragraph (a)(3) of this section.” 





� These cases involve requirements that stem from 47 U.S.C. 251(b), which provides “(b) Obligations of All Local Exchange Carriers.  – Each local exchange carrier has the following duties …  (2) Number Portability.  – The duty to provide, to the extent technically feasible, number portability in accordance with requirements prescribed by the [Federal Communications] Commission.”  
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