STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 9th day of July, 2002.

In the Matter of the Tariff Filing of Southwestern Bell
)

Telephone Company, L.P., doing business as

)
Case No. IT-2002-1165

Southwestern Bell Telephone Company, Introducing
)
Tariff File No. 200201060

Two New Block-of-Time Plans.



)
Tariff File No. 200201061

ORDER REGARDING TARIFF

On or about June 6, 2002, Southwestern Bell Telephone Company, L.P., doing business as Southwestern Bell Telephone Company, filed its proposed revised tariff sheets.
  These sheets are intended to withdraw Bell’s Local Plus® and Designated Number services and to introduce two new block-of-time plans – also known as “Toll Saver” plans -- as a substitute for Local Plus service and the Designated Number Optional Calling Plan service.
  The proposed sheets bear issue dates of June 10, 2002, and effective dates of July 10, 2002.  The Commission assigned Tariff File Nos. 200201060 and 200201061 to the proposed revised sheets.

On June 27, 2002, the Office of the Public Counsel filed its Motion to Suspend, requesting that the Commission suspend the proposed revised sheets in order to permit further investigation and consideration of them.  Additionally, Public Counsel requests that the Commission convene an evidentiary hearing.  In support of its motion, Public Counsel states that the block-of-time plans cost more than Local Plus and provide less service in that Local Plus was unlimited and the block-of-time plans are capped at 1,000 minutes.  Public Counsel states that this is necessarily a rate increase and that it is not clear that the increase is confined to the 8 percent per annum allowed by the Price Cap Statute, Section 392.245, RSMo Supp. 2001.
  Public Counsel pointed out that, for a customer using the internet 83 minutes daily, telephone service costs would increase from $35.00 monthly to $167.95.  Business customers would be impacted to a lesser degree, but would still experience a price increase in excess of 100 percent.

Public Counsel further contends that the proposed tariff sheets are not in the public interest.  According to the Public Counsel, Local Plus and the Designated Number plan were both introduced by Bell in the wake of the discontinuance of the Community Optional Service (COS) plan in order to mitigate, to some degree, the effect of that discontinuance on rural subscribers.  The unlimited minutes of use available under these plans were key features, Public Counsel states.  Public Counsel suggests that Bell’s attempt to replace Local Plus and Designated Number with lower-value alternatives should be investigated by the Commission in terms of their impact upon rural subscribers’ access to the Internet and to other advanced technology.  In general, Public Counsel characterizes Bell’s proposal as a “step backwards.”  “Once again,” complains Public Counsel, “consumers do not reap the benefit of competition.  * * *   Once again, competition means higher prices for a lesser quality and a lesser quantity of service.”

In view of the brief interval remaining before the proposed sheets became effective by operation of law, on July 1 the Commission directed interested parties to respond to Public Counsel’s motion by July 5.  On July 3, Bell moved for entry of the Commission’s standard protective order, advising the Commission that no party opposed this request.  The Commission adopted the Protective Order on July 3.

The Commission’s Staff timely responded to Public Counsel’s motion on July 5.  Therein, Staff states that the Commission granted competitive status to Bell’s intraLATA toll services on January 6, 2002.
  Staff further states that the sheets in question concern competitive intraLATA toll services
 that are not subject to price‑cap regulation:  “[i]f the commission determines that effective competition exists in the exchange, the local exchange telecommunications company may thereafter adjust its rates for such competitive services upward or downward as it determines appropriate in this competitive environ​ment.”
  While Local Plus remains subject to the Price‑Cap Statute, Staff states, nothing in that statute prohibits Bell from discontinuing the service.  Indeed, Staff specifically opines that the discontinuance is in the public interest:  “Staff believes that discontinuing Local Plus, in light of the predatory pricing risk cited to by the Commission in Case No. TO‑2002‑467, is not detrimental to the public interest.”  Staff further states that the public interest is best served by permitting flexibility to carriers with respect to plans offering expanded calling scope.

Bell also responded to Public Counsel on July 5.  Bell states that the Local Plus and Designated Number plans are simply not financially viable because the actual usage patterns for these services did not match Bell’s predictions.  Bell asserts that the Toll Saver plans will result in a rate decrease for most of its customers.  Bell states, “Only those currently using Local Plus far in excess of original expectations will potentially experience an increase.”  Like Staff, Bell asserts that the proposed plans are competitive services not subject to the Price‑Cap Statute, stating “Southwestern Bell's intraLATA toll services ‘became classified as competitive on January 10, 1999, by operation of law.’”
  Bell points to the Commission’s further statement, “Given the extensive nature of competition for intraLATA toll services and the prior determinations of competitive status, the Commission finds that it should confirm competitive classification for Southwestern Bell's intraLATA toll services in all of its Missouri exchanges."
  As an alternative theory, Bell argues that the Price‑Cap Statute itself, at Section 392.245.11, RSMo Supp. 2001, permits an incumbent to propose new services at new prices.

Having considered the proposed tariff sheets and the arguments of the parties, the Commission finds that the proposed new plans are competitive intraLATA services not subject to price‑cap regulation.  Consequently, Public Counsel’s concern that the rates for these services exceed those permitted by the Price‑Cap Statute are irrelevant.  The 

Commission agrees with Staff that flexibility in the design and provision of expanded calling scope plans serve the public interest.  Public Counsel has not pointed to any authority that prevents Bell from withdrawing its Local Plus and Designated Number services.  Therefore, the Commission will deny Public Counsel’s motion.

IT IS THEREFORE ORDERED:
1. That the Motion to Suspend filed by the Office of the Public Counsel on June 27, 2002, is denied.

2. That the request for evidentiary hearing contained in Public Counsel’s motion referred to above is denied.

3. That the proposed tariff sheets filed by Southwestern Bell Telephone Company, L.P., doing business as Southwestern Bell Telephone Company, on or about June 6, 2002, and given Tariff File Number 200201060, are approved for service rendered on and after July 10, 2002.  The specific sheets approved are:

                                   P.S.C. Mo. No. 26                                   
4th Revised Sheet 35, Replacing 3rd Revised Sheet 35

4th Revised Sheet 45.01, Replacing 3rd Revised Sheet 45.01

6th Revised Sheet 46, Replacing 5th Revised Sheet 46

5th Revised Sheet 47, Replacing 4th Revised Sheet 47

Original Sheet 47.01

Original Sheet 47.02

8th Revised Sheet 48, Replacing 7th Revised Sheet 48

3rd Revised Sheet 48.01, Replacing 2nd Revised Sheet 48.01

9th Revised Sheet 49, Replacing 8th Revised Sheet 49

Original Sheet 49.01

8th Revised Sheet 50, Replacing 7th Revised Sheet 50

8th Revised Sheet 51, Replacing 7th Revised Sheet 51

4. That the proposed tariff sheets filed by Southwestern Bell Telephone Company, L.P., doing business as Southwestern Bell Telephone Company, on or about June 6, 2002, and given Tariff File Number 200201061, are approved for service rendered on and after August 10, 2002.  The specific sheets approved are:

                                  P.S.C. Mo. No. 35                                

3rd Revised Sheet 1, Replacing 2nd Revised Sheet 1

                                   Replacing 5th Revised Sheet 2

                                   Replacing 4th Revised Sheet 3

                                   Replacing 5th Revised Sheet 4

                                   Replacing 3rd Revised Sheet 5

                                   Replacing 4th Revised Sheet 6

                                           Replacing 1st Revised Sheet 7, and

                                Replacing Original Sheet 7.1

5. That this Order shall become effective on July 10, 2002.

6. That this case may be closed on July 11, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
(S E A L)

Murray, Lumpe, and Forbis, CC., concur.

Gaw, C., dissents, with dissenting opinion attached.

Simmons, Ch., not participating.

Thompson, Deputy Chief Regulatory Law Judge.

� The specific sheets are:  P.S.C. Mo. No. 26 (Long Distance Message Telecommunications Service Tariff), 4th Revised Sheet 45, 4th Revised Sheet 45.01, 6th Revised Sheet 46, 5th Revised Sheet 47, Original Sheet 47.01, Original Sheet 47.02, 8th Revised Sheet 48, 3rd Revised Sheet 48.01, 9th Revised Sheet 49, Original Sheet 49.01, 8th Revised Sheet 50, and 8th Revised Sheet 51; P.S.C. Mo. No. 35 (General Exchange Tariff), 3rd Revised Sheet 1 (replacing 2nd Revised Sheet 1, 5th Revised Sheet 2, 4th Revised Sheet 3, 5th Revised Sheet 4, 3rd Revised Sheet 5, 4th Revised Sheet 6, 1st Revised Sheet 7, and Original Sheet 7.1).


� Marketed as “1+ Saver Direct.”  


� All subsequent statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.  


� Investigation of the State of Competition in the Exchanges of Southwestern Bell Telephone Company, Case No. TO-2001-467, (Report and Order, issued January 6, 2002) at 35-37.


� Defined as “telecommunication between points in different local service areas within the same LATA,” id. at 35.


� Section 392.245.5, RSMo Supp. 2001.


� Bell’s response, quoting Investigation of the State of Competition in the Exchanges of Southwestern Bell Telephone Company, Case No. TO-2001-467, (Report and Order, issued January 6, 2002) at 37-38.  


� Id.  
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