BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the tariff filing of 

)

Southwestern Bell Telephone, L.P., d/b/a
)
Case No. IT-2002-1165

Southwestern Bell Telephone Company
)
Tariff Nos. 200201060

Is introducing two new block of time plans.
)

       200201061

REPLY OF OFFICE OF THE PUBLIC COUNSEL

COMES NOW the Office of the Public Counsel (Public Counsel) and states the following to the Missouri Public Service Commission as its Reply to Staff’s and SWBT’s response to Public Counsel’s Motion to Suspend.

1.
The withdrawal of Local Plus and the Designated Number plans and substitution of a block-of-time plan should be viewed as one transaction designed to restructure Southwestern Bell Telephone Company’s Local Plus and Designated Number toll plans that have unlimited minutes to plans with a ceiling and a per minute charge for minutes over the limit.  By couching these tariffs as the termination of Local Plus and the offering of a “new service,” Southwestern Bell hopes to avoid the price cap 8% limit that applies to Local Plus and call the restructured Local Plus plan (now with limits) a new competitive plan.  No matter what it is called, and where it is placed in Southwestern Bell’s tariff, it still has the same attributes of Local Plus except now it has a maximum limit and a per minute charge above the new limit.

2.
Southwestern Bell calls its restructured Local Plus and Designated Number plans “new services,” but at page 4 of its Response it refers to both revisions as a “traditional block-of-time plan” that use “traditional” 1+ dialing patterns and is a “traditional toll service” provided of Southwestern Bell’s MTS tariff.  It is difficult to see how it can be a traditional service and a new service at the same time.

3.
Local Plus remained a price cap service as a result of the PSC’s Report and Order in Case No. TO-2001-467.  Southwestern Bell cannot avoid that classification by simply repricing Local Plus with a time limit and call it a new competitive service.

4.
Staff opposes the rejection of the withdrawal of Local Plus and the introduction of a substitute or modified service as having a chilling effect on companies from offering expanded calling plans if they cannot change those plans. (Staff Response, p. 3).  Public Counsel suggests that companies may modify plans in accordance with the law without any chilling effect.  Price cap companies can modify plans within the scope of Section 392.245, RSMo. and can offer and withdraw services.  But the companies cannot avoid the law by camouflaging the transaction.

5.
Staff states that “discontinuing Local Plus, in light of the predatory pricing risk cited by the Commission in Case No. TO-2001-467, is not detrimental to the public interest.” (p. 3)  Public Counsel reminds the Commission that it has placed resale obligations on Southwestern Bell to avoid such predatory pricing problems.  These resale obligations have not been fully fulfilled by Southwestern Bell as the Commission found in TO-2000-667.  Southwestern Bell’s refusal and failure to comply with the Commission’s resale requirements as a condition of offering Local Plus should not be rewarded by allowing Southwestern Bell to now discontinue the service in lieu of complying with the order that originally authorized the service.

6.
Southwestern Bell claims that a certain percentage of customers will have its “calling needs” satisfied under the restructure plans and will see a reduction in costs.  The plain fact remains that less time is offered for more money.  A significant number of customers will see an actual increase and all customers will see a limit placed on their total available minutes of toll use under the plan.  If the Commission determines that Southwestern Bell’s claim of reduced cost to many customers is relevant, it should hold an evidentiary hearing to determine how and in what manner this claim is based.  Southwestern Bell has often represented that it does not record minutes of use used by Local Plus customers.  The method Southwestern Bell used to base its reduced cost to Local Plus customers should be investigated and evaluated if that is to be the basis of the Commission action.

Southwestern Bell claims that current customer usage levels indicate that a percentage of customers will not exceed the proposed minutes of use limits.  On Friday, July 5, 2002, the St. Louis Post-Dispatch (p. C1) reported that wireless customer information shows that 50% of the customers do not use all of the minutes they pay for in their cellular phone plans.  Under Southwestern Bell’s theory, a reduction in minutes available under wireless plans at the same price would not affect 50% of the customers and probably would represent a savings for a large portion of that 50% of the customers.

For these reasons, Public Counsel asks the Commission to suspend the tariffs and hold an evidentiary hearing.
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