Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Tariff Filings of Sprint Missouri, Inc. d/b/a Sprint to Modify Rates in Accordance with Sprint’s Price Cap Regulation, Pursuant to Section 392.245, RSMo 2000.
	)))))
	Case No. IT-2004-0134, et al.

Tariff Nos. JI-2004-0272 and

JI-2004-0273


Staff’s Response to Order Directing Staff 

to Respond to Motion for Rehearing

COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for its response, states:

1.
On October 30, 2003, the Office of the Public Counsel (OPC) filed a Motion for Rehearing requesting the Commission revisit its decision in this matter.  Sprint filed a response to that Motion on November 10, 2003.  Subsequently, the Commission directed its Staff to respond as well.  Consistent with Staff’s initial recommendation for approval of the tariff sheets at issue and in support of the Commission’s decision, Staff addresses specific points below.

2.
The Commission’s voting pattern in this case is supported by law.  

At common law, “in the absence of a contrary statutory provision, a majority of a quorum constituted by a simple majority of a collective body is empowered to act for the body.”  Federal Trade Comm’n v. Flotill Products, Inc., 389 U.S. 179, 183; 88 S.Ct. 401, 404 (1967); see also, WIBC, Inc. v. F.C.C., 259 F.2d 941, 943 (D.C.Cir. 1958), and cases cited therein.   The United States Supreme Court also cites the corollary, that “where the enabling statute is silent on the question, the body is justified in adhering to that common-law rule.” Id.  In the vote in this case the Commission voted 2-1, with two of the five Commission members absent from the entire meeting when the vote took place.  Nothing indicates that the common-law rule does not apply to the Commission, and its act in this case was supported by a clear majority.  See also, Order and Judgment, State of Missouri ex rel. Laclede Gas Co. v. Public Serv. Comm’n, Case No. 02CV323393 (Cole Co. Cir. Ct. April 3, 2003) at 3-4.
 

In Missouri, this issue has not been directly resolved, though it has been raised at the appellate level.  In State ex rel. Centropolis Transfer Co. v. Public Serv. Comm’n, the appellant raised the issue that, “'the report and order' was not lawful, and here Centropolis relies primarily upon a claim that it did not represent the action of the majority of the commissioners since only two [of five] commissioners concurred.”  472 S.W.2d 24, 26 (Mo.App. 1971). That Court explicitly declined to “express [a] position with respect to the merit of the underlying controversy as to the number of commissioners necessary to enter a valid order,” however, as it was not essential to its determination in the case.  Id. at 28.   

The case relied upon by the Office of the Public Counsel, State ex rel. Philipp Transit Lines, Inc. v. Public Serv. Comm’n, 552 S.W.2d 696 (Mo.banc 1977), involved a situation where:

a member of the PSC who had conducted the hearing prepared a proposed report and order.  That report and order was circulated to other members of the PSC for notation thereon of their approval or disapproval.  Four of the commissioners indicated approval of the proposed report and order on the notational voting sheet.  The fifth commissioner was marked absent and did not vote.  No meeting of the PSC was held to vote on the report and order.  Instead, it was considered adopted on the basis of the notational voting.   

552 S.W.2d at 698.  The Court in that case declared that the Commission’s notational voting system for such orders was contrary to statute and invalidated it.  The Court did not declare that a majority of the quorum at a meeting is insufficient for the exercise of any power of the Commission or for the performance of any duty.  The Court simply determined that Section 386.130 required a meeting of the Commission for the case to be decided and that the Commissioners were required to vote as a body, not individually.  The Office of the Public Counsel’s contentions are misplaced and inapposite.


3.
Staff previously recommended that the Commission approve Sprint’s tariff sheets, as it is statutorily required and as this case is one of a series of cases that follows from an initial Commission finding.

Staff reiterates the points that it made in its initial filings in this case, and once again states that the Commission has addressed this issue, as it pertains specifically to Sprint and the tariffs at issue, in Case No. TR-2002-251.
  In its Order Regarding Tariff and Motion to Suspend, the Commission found that:

The cost study and analyses filed by Sprint and by Staff show that Public Counsel is simply wrong in its assertion that the Commission has failed to determine that the proposed tariff sheets comply with the law.  The Commission’s Staff reviewed ample cost material provided by Sprint and performed a lengthy analysis of that cost data.  Furthermore, the standard set by the statute is mathematical.  Simply put, the test requires that basic local prices after adjustment be below cost, while access rates after adjustment be above cost.  The proposed tariff sheets either meet the requirements of the law or they do not.  Furthermore, the statute in question requires the Commission to approve the rebalancing if the mathematical test is passed:  “If the commission determines that [the mathematical test is passed] . . . the commission shall allow the company to offset the revenue loss . . . .”  (Emphasis added.) 

The Commission relied upon material filed by Staff and Sprint, and concluded that the tariff sheets met the requirements of Section 392.245.9.  The Commission’s Order has been affirmed by Cole County Circuit Court in Case No. 02CV323112, and although on appeal to the Western District Court of Appeals in Case No. WD62016, the Commission’s Order has not been stayed pursuant to Section 386.520 and remains in force.  The Western District has ruled in this case, finding that the Commission was not required to conduct a hearing but remanding the Commission’s decision for further findings of fact and conclusions of law.  However, that decision remains subject to post-hearing motions, is not yet final, and is not binding on the Commission at this time.


Also in Case No. TR-2002-251, the Commission stated:

Public Counsel’s motion does not contend that Sprint’s tariff sheets are noncompliant; rather, it asserts that Public Counsel does not know them to be compliant.  Upon review of the material filed by Staff and by Sprint, the Commission concludes that the proposed tariff sheets meet the requirements of Section 392.245.9.  Therefore, Public Counsel’s motion must be dismissed because the law requires that the Commission approve Sprint’s tariffs.

The supporting cost studies OPC indicates have not been filed were in fact before the Commission in Case No. TR-2002-251.  The Commission need not review the studies again in the proceedings addressing Sprint’s current tariff filings, because Section 392.245.9 states that: 

If the commission determines that the company's monthly maximum allowable average statewide prices for basic local telecommunications service after adjustment pursuant to this subsection will be equal to or less than the long run incremental cost, as defined in section 386.020, RSMo, of providing basic local telecommunications service and that the company's intrastate access rates after adjustment pursuant to this subsection will exceed the long run incremental cost, as defined in section 386.020, RSMo, of providing intrastate access services, the commission shall allow the company to offset the revenue loss resulting from the remaining three-quarters of the total needed to bring that company's intrastate access rates to one hundred fifty percent of the interstate level by increasing the company's monthly maximum allowable prices applicable to basic local telecommunications service by an amount not to exceed one dollar fifty cents on each of the next three anniversary dates thereafter; otherwise, the commission shall order the reduction of intrastate access rates and the increase of monthly maximum allowable prices for basic local telecommunications services to be terminated at the levels the commission determines to be cost-justified.  (Emphasis added.) 

As the Commission made the initial determination in Case No. TR-2002-251, it need not revisit it in this case.  Moreover, if the Commission ultimately must revisit that determination as held in the opinion of the Western District Court of Appeals in Case No. WD62016, that determination will be revisited in Case No. TR-2002-251, not this matter.

WHEREFORE, for the foregoing reasons, Staff respectfully requests the Commission to deny the Office of Public Counsel’s Motion.
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� In that case, the court found:  “4. The Report and Order was supported by a majority of the voting Commissioners when it was entered in September 2001, and the Order Denying Rehearing was supported by a majority of the voting Commissioners when it was entered in February 2002.  At common law, “in the absence of a contrary statutory provision, a majority of a quorum constituted by a simple majority of a collective body is empowered to act for the body.”  Federal Trade Comm’n v. Flotill Products, Inc., 389 U.S. 179, 183; 88 S.Ct. 401, 404 (1967); see also, WIBC, Inc. v. F.C.C., 259 F.2d 941, 943 (D.C.Cir. 1958), and cases cited therein.  The United States Supreme Court also cites the corollary, that “where the enabling statute is silent on the question, the body is justified in adhering to that common-law rule.” Id.  Laclede’s reliance on State ex rel. Centropolis Trans. Co., Inc. v. Public Serv. Comm’n, 472 S.W.2d 24 (Mo.App. 1971) and State ex rel. County of St. Louis v. Public Serv. Comm’n, 228 S.W.2d 1 (Mo. 1950), is misplaced.  In the former case, the court did not address votes on a motion for rehearing, and in fact, did not reach a conclusion on the voting scenario at all.  Centropolis at 28.  In the latter case, the Supreme Court validated the decision of the court below to remand the order because the majority did not concur in the opinion until the Commissioner concurring in the result issued his concurring opinion the day before the order’s effective date, and that the late date of the filing “deprived those interested of the reasonable opportunity to prepare and file motions for rehearing.”  County of St. Louis at 2.  Here, the procedural problems Laclede claims occurred during the rehearing process itself.  In each vote in this case, both on the September and the February Orders, the Commission voted 3-1.  Nothing indicates that the common-law rule does not apply to the Commission, and the Commission’s acts in this case were adopted by clear majorities.  Though Laclede asserts that ultimately a majority of Commissioners did not support the September Report and Order, the fact that a different cross-section of Commissioners voted in each majority is not a determining factor, as each majority vote was valid unto itself.”


� In the Matter of the Tariffs Filed by Sprint Missouri, Inc., d/b/a Sprint, to Reduce the Basic Rates by the Change in the CPI-TS as Required by Section 392.245(4), Updating Its Maximum Allowable Prices for Non�basic Services and Adjusting Certain Rates as Allowed by Section 392.245(11), and Reducing Certain Switched Access Rates and Rebalancing to Local Rates, as Allowed by Section 392.245(9).					
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