Before the Public Service Commission

Of the State of Missouri

In the matter of the Tariff filing of Sprint 

)


Missouri, Inc. d/b/a Sprint to Modify Rates in
)
Case No. IT-2004-0225

Accordance with Sprint’s Price Cap Regulation
)
Tariff No. JI-2004-0611

Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the Tariff filing of Sprint 

)


Missouri, Inc. d/b/a Sprint to Modify Rates in
)
Case No. IT-2004-0226

Accordance with Sprint’s Price Cap Regulation
)
Tariff No. JI-2004-0612

Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the Tariff filing of Sprint 

)


Missouri, Inc. d/b/a Sprint to Modify Rates in
)
Case No. IT-2004-0227

Accordance with Sprint’s Price Cap Regulation
)
Tariff No. JI-2004-0613

Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the Tariff filing of Sprint 

)


Missouri, Inc. d/b/a Sprint to Modify Rates in
)
Case No. IT-2004-0228

Accordance with Sprint’s Price Cap Regulation
)
Tariff No. JI-2004-0614

Pursuant to Section 392.245, RSMo 2000.

)


In the matter of the Tariff filing of Sprint 

)


Missouri, Inc. d/b/a Sprint to Modify Rates in
)
Case No. IT-2004-0229

Accordance with Sprint’s Price Cap Regulation
)
Tariff No. JI-2004-0615

Pursuant to Section 392.245, RSMo 2000.

)


Staff Reply to the Response of the Office of the Public Counsel

COMES NOW the Staff of the Public Service Commission and states as follows:

1. On December 9, 2004, the Office of the Public Counsel responded to the filings of the Staff and Sprint Missouri, Inc. d/b/a Sprint in the above-captioned cases by filing a Response of the Office of the Public Counsel in each case.  To assist the Commission in reaching its determination in these cases, Staff believes certain points OPC first argues in that Response require clarification.

2. The Office of the Public Counsel argues that the cover letters accompanying tariff filings should be elaborate reiterations of the contents of a company’s proposed tariff filing, and should contain complete and extensive comparisons of each individual proposed new rate with the existing rate to be supplanted.  In the absence of these elaborate cover letters, OPC suggests that “public disclosure of government records and openness of the ratemaking process” will be severely compromised.  Staff acknowledges that proposed tariff sheets may not, in isolation, provide a complete picture of the net effect of proposed price increases, and that references to existing tariff sheets will be required.  In fact, this is precisely the task that the Commission’s Staff undertakes when it reviews such proposals: to determine and to verify the nature and degree of price increases or decreases.  OPC derides this as “a game of ‘seek and find’,”
 but Staff believes this is an absolutely necessary function to ensure that the tariff sheets are accurate and are in keeping with legal requirements.  The results of Staff’s review were provided to the Commission through its Staff Recommendation.  Even if OPC’s proposed elaborate cover letters were filed with these tariff filings, Staff would continue to review proposed tariff sheets and compare them with existing tariff sheets, because it is the tariff sheets themselves, not the cover letters, which will have the effect of law.  

3.
The Office of the Public Counsel suggests that the cover letter requirement is “an important protection for consumers” and should provide “meaningful notice or information to the public,” and suggests that Sprint is attempting “to throw roadblocks in the way of the public having easy access to discovering their rate proposals.”
  Staff again notes that the cover letter requirements do not appear designed to provide notice to a telecommunications company’s customers, but rather to the Commission itself and interested parties (such as OPC).  Staff believes the cover letters accompanying Sprint’s filings in these matters provide adequate notice of the proposed changes, and that further discussion or analysis of the changes in Sprint’s rates is not required.  Further, the cover letter is not designed to provide simple customer notice – such notice of any increases or decreases in rates is provided through a separate mechanism.
  In sum, it appears that OPC is seeking a method whereby the applicant company provides a simplistic repetition of the contents and effect of its proposed tariff filing, and such a filing neither eliminates any of Staff’s efforts or review of the proposed tariff filing nor is distributed to the company’s customers.

4.
The Office of the Public Counsel appears to object to the practice of filing substitute tariff sheets after an initial proposed tariff filing has taken place.  In this case, Sprint filed four replacement tariff pages on December 3, despite the appearance of an October 31, 2003 issue date on the substitute pages. The new pages retained the initial proposed pages’ December 18, 2003 effective date.  The Commission’s Data Center requires substitute tariff sheets to bear the same dates as the initial filing, and makes any alternations as necessary with effective dates itself.  It will reject any tariff sheets that do not bear these dates.  Moreover, the four tariff sheet replacement pages were filed at Staff’s request, because in its review of Sprint’s filing, Staff found certain “maximum allowable prices” that were increased more than eight percent.  After being so informed, Sprint then modified those tariff sheets to reduce the increase in the “maximum allowable price” below eight percent.  These “maximum allowable prices” are not being charged to any customer and relate to the issues that are still subject to appeal.
  The Commission has previously approved tariff sheets containing these non-charged prices in Sprint’s third year of price cap filings,
 which took place subsequent to its decision in Case No. TT-2002-447.  Staff also found two of the increases to customer prices were in amounts greater than eight percent, and Sprint lowered those increases through its substitute tariff sheet filing as well.

5.
The Office of the Public Counsel appears to object to the practice where a company provides substitute tariff sheets prior to the Commission’s final review of a proposed tariff modification, when less than thirty days remain before the effective date.  It is unclear whether OPC’s concerns are statutory or involve due process.  “The commission for good cause shown may allow changes in rates, charges or rentals without requiring the thirty days' notice, under such conditions as it may prescribe.”  Section 392.220.2 RSMo. (2000).  However, Sprint complied with this statute:  its tariff sheets were filed with more than thirty days between the filing and the effective dates.   Due process is not at issue.  Consumers have no “vested right to utility service or to any particular rate except to the extent that the public service law grants him such right; and he is not entitled to invoke his constitutional guarantees of 'due process' or 'equal protection' under such circumstances[.]” State ex rel. Jackson Co. v. Pub. Serv. Comm’n, 532 S.W.2d 20, 32 (Mo. 1975), quoting from Ten-Ten Lincoln Place, Inc. v. Cons. Edison Co., 73 N.Y.S.2d 2 (1947).

6.
In this case, as happens in the case of many, many proposed tariffs that Staff reviews, the Commission’s Staff discovers minor problems with specific pages of a company’s proposal.  Staff then informs the applicant company of its concerns, and frequently the company will then replace the proposed tariff sheet with a different sheet that has been modified to eliminate Staff’s concerns.  These changes, as OPC suggests, “relate back” to an initial filing, and that initial filing will have been before the Commission for review for at least thirty days, in compliance with the terms of Section 392.220.2 and the Commission’s regulations.  Thirty days will pass between the initial filing that places specific existing tariff sheets at issue for replacement, and the date of their replacement.  However, thirty days may not pass between the submission of a substitute and its effective date.  If OPC now seeks to discontinue this method of repairing filed tariff sheets with minor problems, it will have substantial effects on how the companies the Commission regulates propose tariff revisions, and will be a significant alteration in long-standing Commission practice. 

7.
Finally, OPC suggests that the Commission should suspend Sprint’s proposed tariffs and hold an evidentiary hearing on the tariffs.  However, OPC has not clearly identified the issues it would like the Commission to specifically address.  Sprint’s cover letters speak for themselves:  without additional evidence, the Commission can determine that Sprint has complied with the Commission’s existing cover letter rule, 4 CSR 240-3.545(25).  The “maximum allowable price” concept has been addressed by the Commission in previous decisions and as it does not affect rates actually charged to customers and as the practice remains on appeal, Staff has no objection to Sprint’s method of preserving this issue.  Accordingly, Staff is unable to determine what additional evidence the Commission may require to determine the issues OPC raises.

WHEREFORE, Staff recommends that the Commission deny the Office of the Public Counsel’s Motion to Suspend Tariffs and Hold Evidentiary Hearing and approve Sprint’s proposed tariff sheets in each of these cases.
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� Response of the Office of the Public Counsel, para. 2.


� Response, paras. 2 and 3.


� Customer notice is not required under the price cap statute (Section 392.245), but Sprint has indicated that “[a]ll affected customers will receive thirty (30) days advance notification of these changes.”  See October 31, 2003 cover letter.


� In re the matter of the Tariff Filing of Sprint Missouri, Inc., d/b/a Sprint, to Increase the Residential and Business Monthly Rate for the Metropolitan Calling Area (MCA) Plan (P.S.C. Case No. TT-2002-447), appealed and affirmed by � FILLIN "Type Subject Matter;  then Tab and Enter" \* MERGEFORMAT �Cole County Circuit Court Case No. �03CV323021, State ex rel. Sprint Missouri, Inc. d/b/a Sprint v. Public Service Commission et al. Sprint has indicated it will appeal the decision to the Missouri Court of Appeals, Western District, but its Notice of Appeal is not due to be filed until December 16, 2003.


� In the Matter of the Tariff Filing of Sprint Missouri, Inc., d/b/a Sprint to Modify Rates in Accordance with Sprint’s Price Cap Regulation Pursuant to Section 392.245, RSMo 2000 (P.S.C. Case Nos. IT-2003-0166, IT-2003-0167, IT-2003-0168, IT-2003-0169, IT-2003-0170), now on appeal as � FILLIN "Type Subject Matter;  then Tab and Enter" \* MERGEFORMAT �Cole County Circuit Court Case No. �03CV323400, State ex rel. Acting Public Counsel John Coffman  v. Public Service Commission et al.
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