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STAFF'S BRIEF

COMES NOW the Staff of the Missouri Public Service Commission and, for its Brief, states to the Missouri Public Service Commission as follows:

INTRODUCTION AND SUMMARY


By its application in this case, Missouri-American Water Company seeks to establish an Infrastructure System Replacement Surcharge (“ISRS”), pursuant to legislation enacted as House Bill 208 during the 2003 session of the Missouri General Assembly.  In this case, the Commission will have to interpret and apply, for the first time, the provisions of this new legislation.  The Company and the Staff have significant disagreements over the meaning of the statute.  As a result, the Company seeks an ISRS that is more than twice as much as the Staff believes the statute authorizes.


The parties have agreed upon the resolution of all except three of the issues in this case.  The resolution of each of those remaining issues depends upon the interpretation of this new law.  To properly interpret the provisions of House Bill 208, the Commission needs to consider the conditions that gave rise to this legislation, and the purposes and objectives of the legislation, and it must apply the law so as to achieve the General Assembly’s objectives as expressed in the statutes.


In this Brief, the Staff will therefore first examine the purposes of House Bill 208, which are to limit the effects on the Company of “regulatory lag” associated with infrastructure system replacements, but to recognize that the regulatory lag that works against the ratepayers must be offset against the regulatory lag that works against the Company.  The Staff concludes that the General Assembly has provided for a special kind of single-issue ratemaking, to determine the appropriate amount of the infrastructure system replacement surcharge.  However, in establishing this surcharge, the Commission must consider all factors relevant to determining the proper surcharge rate, and it must set a rate that is just and reasonable.


The Staff will then analyze the three issues that remain in dispute, in the light of the provisions of the statutes.  The Staff submits that the surcharge should be established at a rate that is designed to allow the Company to recover additional revenues at the rate of $1,887,301 per year.    

BACKGROUND


Missouri-American filed this case in order to establish an Infrastructure System Replacement Surcharge, as authorized by House Bill 208, which was enacted earlier this year.  The parties in this case do not agree on how the language of House Bill 208 should be interpreted.  The outcome of the case will turn almost exclusively upon the way the Commission interprets this new statute.  This is the first case where HB 208 will be applied, but it surely will not be the last; many more ISRS cases will follow.  The Commission’s interpretation of this legislation may therefore have a significant and lasting effect in future cases.  It is therefore very important that the Commission carefully consider the harm that this remedial legislation addresses and the language and meaning of HB 208.
“Regulatory Lag.”  

The rates charged by public utilities are generally set on the basis of information that is available as of a specific date.  The information is gathered during a “test year,” then updated for known and measurable changes through a subsequent date, and trued-up to another date shortly before the evidentiary hearing in the case.  The rates, once set, remain the same until the company’s next rate case, even though the financial circumstances of the company may change before then.  


If the cost of providing utility service increases after a company’s new rates go into effect (while revenues remain unchanged), the company may find that it is earning less than its authorized return (underearning).  If a new rate case could be held as soon as these changes in financial circumstances occur, a rate increase could be ordered.  However, there is usually a delay between the time when the financial circumstances change and the time when the new rates go into effect.  This results in what is known as “regulatory lag,” which, in some cases, works to the disadvantage of the company.


On the other hand, if the cost of providing service decreases after the company’s new rates go into effect (while revenues remain unchanged), the company may be earning more than its authorized rate of return (overearning).  The company would probably not file a rate case and the Staff and other parties may not file an overearnings complaint, either.  This also results in “regulatory lag,” but in this case the regulatory lag works to the Company’s advantage and to the disadvantage of the customers.


Although those who feel harmed by it often decry it, regulatory lag has beneficial effects on the provision of utility service.  Because of regulatory lag, efficient companies may be able to increase their earnings between rate cases, so that they are, for a time, overearning, and inefficient companies may find that their earnings decrease between rate cases, so that they are, for a time, underearning.  Regulatory lag thus encourages regulated utilities to operate efficiently in providing their service.


In resolving this case, it is crucial that the Commission bear in mind that regulatory lag can work to the disadvantage of either the company or the customers.

Accounting Authority Orders  

It has often been noted in recent years that the water utility is a rising cost industry.  In order to provide safe and adequate service to its customers, Missouri-American must continually invest in new or improved facilities, and it must expand its distribution system to provide service to new customers.  In addition, as its distribution system in St. Louis County ages, the Company has found that it must replace its existing infrastructure, especially distribution mains.  Prior to the enactment of HB 208, however, the Company could not recover any of its investment in new plant or in infrastructure system replacement from its ratepayers until the effective date of its next rate case.


The Commission has, in the past, used an accounting authority order (AAO) to allow a utility to defer unusual or extraordinary costs for future consideration, and for possible recovery in a future general rate case.  The utility does this by recording these costs to a miscellaneous account.  State ex rel. Office of the Public Counsel v. Public Serv. Comm’n, 858 S.W.2d 806, 808, 810 (Mo. App. 1993).  See, also, Missouri Gas Energy v. Public Serv. Comm’n, 978 S.W.2d 434, 435-437 (Mo. App. 1998).  The Commission has granted AAOs to utilities that incur extraordinary costs related to floods, ice storms, main or service line safety programs, main replacement programs and electric plant rehabilitation.  AAOs typically permit utilities to defer, for possible later recovery, carrying costs for the new plant investment, depreciation expense for the new investment, and property taxes that were attributable to the new plant.  The issuance of an AAO does not, however, allow the utility to increase its rates immediately.  Recovery of costs deferred pursuant to an AAO is considered in the utility’s next general rate case, when the Commission decides how much (if any) may be recovered, as well as the timeframe or amortization period over which the costs will be recovered.

The Purpose of HB 208

In response to this combination of factors, the General Assembly enacted House Bill 208 during the 2003 legislative session.  The obvious purpose of the legislation was to alleviate the effects of regulatory lag, and to provide rate recovery of certain infrastructure costs earlier than would otherwise be provided in a general rate case or through the AAO process.


House Bill 208 authorizes the Commission to grant an ISRS to both gas utilities and to water utilities.  The statutes that pertain to water utilities are found at §§ 393.1000 through 393.1006.  As written, these statutes pertain to only one company (Missouri-American Water Company) and to only one of the Company’s service territories (the St. Louis County operating district).


It is reasonable to conclude that in enacting these statutes, the General Assembly sought to alleviate the effects of regulatory lag associated with the replacement of the Company’s crumbling infrastructure in the St. Louis County operating district.  There is, however, no reason to conclude that the legislature intended to address only the effects of regulatory lag that work to the disadvantage of the Company, and to ignore the effects of regulatory lag that work to the disadvantage of the ratepayers.  There is, likewise, no reason to conclude or suspect that the legislature wanted to allow the Company to “double dip” or to create rates that are not just and reasonable.


It is also clear, however, that the general Assembly did want to provide for an abbreviated, limited proceeding.  This is evident from the four-month time limit that it imposed upon the Commission to process an application for an ISRS.  It is also evident from the fact that an ISRS does not affect a water utility’s general rates, but only imposes a surcharge on top of the company’s existing water rates.  And it is further evident from the fact that the statutes provide that, in an ISRS case, “[n]o other revenue requirement or ratemaking issues shall be examined.”

Single-Issue Rate Case

An application for an ISRS is a rate case.  Make no mistake about that.


It is not a general rate case, like Case No. WR-2003-0500, which the Company now has pending before the Commission, but it is a rate case, nonetheless.  It is a single-issue ratemaking case.  In an ISRS case, the single issue before the Commission is: What is the appropriate amount of the infrastructure system replacement surcharge?


In this present rate case – as in all rate cases – the Commission must consider “all relevant factors.”  In a general rate case, the Commission must consider all factors that are relevant to the overall level of the Company’s rates.  In this case, it must consider only the factors that are relevant to the determination of the proper amount of the infrastructure system replacement surcharge.  


There is, in this case, only one issue for the Commission to determine – but in making that determination, it must consider all factors that are relevant to the determination of that issue.  The Commission is also obliged, in this case, to determine rates that are just and reasonable, based upon the evidence that is presented.    

ACCUMULATED DEPRECIATION


The largest single issue that remains in dispute in this case – by far – is the amount of “Accumulated Depreciation” that must be applied as an offset to the original cost of the infrastructure replacements that the Company has placed in service since the date of its last rate case.  The Company calculates the “Accumulated Depreciation – Depreciation Expense” in determining the net original cost of Replacement Mains, and Associated Valves and Hydrants at $664,466,
 whereas the Staff calculates the “Accumulated Depreciation” in determining the net original cost of these mains, valves and hydrants as $11,897,494.
  The Company calculates the “Accumulated Depreciation – Depreciation Expense” in determining the net original cost of Facilities Relocations at $127,711,
 whereas the Staff calculates the “Accumulated Depreciation” in determining the net original cost of these Facilities Relocations as $3,652,677.


These vast differences between the Company’s numbers and the Staff’s numbers account for about 80% of the difference between the Company’s calculation of the revenue requirement and the Staff’s calculation of the revenue requirement.  The differences result solely from a disagreement over how the new statutes should be interpreted and applied.  The language of the statute must therefore be strictly scrutinized.

The Statutory Provision

Section 393.1000 reads, in part, as follows:

393.1000 As used in sections 393.1000 to 393.1006, the following terms mean:

(1) “Appropriate pretax revenues”, the revenues necessary to produce net operating income equal to:

(a) The water corporation’s weighted cost of capital multiplied by the net original cost of eligible infrastructure system replacements, including recognition of accumulated deferred income taxes and accumulated depreciation associated with eligible infrastructure system replacements which are included in a currently effective ISRS; and …

(Emphasis supplied)


The highlighted phrase “net original cost of eligible infrastructure system replacements” clearly implies that there is something that must be “netted,” in determining the original cost of eligible infrastructure system replacements for which recovery is allowed.  The Company has interpreted the statute to mean that only the accumulated depreciation on the ISRS investment since it was placed in service should be considered in the determination of net original cost.
“Net Original Cost of Eligible Infrastructure System Replacements” 

When construing a statute, one must assume that each word of the statute has meaning, and that there is no surplusage.  The Staff’s interpretation recognizes the fact that, in the absence of this new law, there is not only regulatory lag at the expense of the Company, but also regulatory lag at the expense of the ratepayer, and it nets the effect of one regulatory lag against the effect of the other to determine an appropriate infrastructure system replacement surcharge.  The Staff accomplishes this by multiplying the total change in accumulated depreciation by the ratio of the ISRS investment to the total change in plant.

 The statute set forth above requires “recognition of accumulated deferred income taxes and accumulated depreciation associated with eligible infrastructure system replacements which are included in a currently effective ISRS.”  However there is, at the present time, no “currently effective ISRS” for Missouri-American.  Accordingly, there are no “accumulated deferred income taxes and accumulated depreciation associated with eligible infrastructure system replacements which are included in a currently effective ISRS.”  That is to say, in the present case, the words in the statute that follow the word “including” describe items whose value is zero.  Thus, for purposes of this case, “appropriate pretax revenues” means the revenues necessary to produce net operating income equal to Missouri-American’s weighted cost of capital multiplied by the net original cost of eligible infrastructure system replacements, including an item whose value is zero.  Since that item’s value is zero, it can be ignored, and “appropriate pretax revenues” simply means the revenues necessary to produce net operating income equal to Missouri-American’s weighted cost of capital multiplied by the net original cost of eligible infrastructure system replacements.


To calculate the “appropriate pretax revenues,” then, one must still calculate the “net original cost of eligible infrastructure replacements,” and the original cost of eligible infrastructure replacements must be net of something.  Unlike other terms in the statute, “net original cost” is not defined. 
Staff’s Calculation.  

The Staff submits that the proper way to calculate the Accumulated Depreciation should be based on a ratio of the original cost of the Company’s investment in its infrastructure replacements since its last rate case to the total change in the amount of the Company’s investment in plant-in-service since its last rate case.  The resulting ratio is then multiplied by the total change in the Company’s accumulated depreciation reserve to determine the amount of the Accumulated Depreciation offset.  In effect, this means that the ISRS would be based on the change in the Company's overall ratemaking rate base, and not just on the change in certain components of that rate base (i.e. – eligible infrastructure system replacements that are part of recoverable water utility plant projects).

The numbers the Staff used to make these calculations are shown on page 2 of Attachment B to the Staff’s Case File Memorandum (Exhibit 1).  As shown on the fourth line of the table on that page, the Company’s “Invested Plant” (Plant in Service less Advances and CIAC) increased by $93,315,958 between the Company’s last rate case and July 2003 (the most recent information available).  As also shown on the fourth line of that table, the Company’s investment in “Infrastructure Replacement” since the last rate case is $20,723,376.  The Company’s investment in Infrastructure Replacement since the last rate case thus represents 22.2% of the change in the Company’s Invested Plant since the last rate case.
  This 22.2% figure is the “ratio” referred to in the previous paragraph.  As shown on the fifth line of the table, the total change in the Company’s accumulated depreciation reserve since the last rate case is $53,573,609.  The Accumulated Depreciation offset to Infrastructure Replacement is therefore 22.2% of $53,573,609, or $11,897,494.


A similar calculation is performed to determine the amount of the Accumulated Depreciation offset to the Facilities Relocations.  Specifically, the Invested Plant figure for Facilities Relocations ($6,362,331) is divided by the total change in Invested Plant since the last rate case ($93,315,958), and the resulting ratio (6.8%) is multiplied by the Depreciation Reserve ($53,573,609).  The Accumulated Depreciation figure to offset Facilities Relocations is therefore $3,652,677.

Staff’s Rationale

It is important to note that – contrary to the claims and assertions of the Company at the hearing on this case – this is not a calculation of the depreciation that is specifically applicable to the infrastructure replacements that have been placed in service since the last rate case.  The Staff did not calculate the depreciation on these items, and certainly did not state or even imply – as the Company wrongly claims – that the depreciation rate on this plant is more than 20 percent per year.


Rather, what the Staff has done is to determine, as required by statute, the “net original cost of eligible infrastructure system replacements.”


The Staff’s calculation of the Accumulated Depreciation properly recognizes that in determining the appropriate ISRS, the Commission must not only alleviate the effects of regulatory lag on the Company, but must also alleviate the related effects of regulatory lag on the ratepayers.  To eliminate the regulatory lag on the Company, without also eliminating the related regulatory lag on the ratepayers would allow the Company to earn a return on the increases in the infrastructure replacements since the last case and to continue to earn a return on plant assets, even though the rate base value has been reduced by the accumulation of depreciation since the last case.      

Illustrations


Although this concept is somewhat difficult, illustrations may make it easier to understand.  


If a company’s plant in service net of accumulated depreciation is determined in a general rate case to be $100 million, and if there are no retirements, the rate base value will decline, over time, due to the effect of accumulated depreciation.  If, say, that rate base declines to $95 million, but the company then has new investment of $5 million in infrastructure replacements, the rate base will again be $100 million.  Applying the Company’s methodology to these facts, the rates that the customers pay for the original plant would not change until the next general rate case, but the customers would have to pay an additional amount – called an ISRS – until the next general rate case – even though there has actually been no change in the Company’s rate base.


The Staff submits that, if that result occurred, and if the commission increased the rates that all customers must pay, without any increase in the net plant, the resulting rates would not be “just and reasonable.”  It would amount to “double-dipping,” and there is no reason to suspect that the General Assembly had that in mind when it enacted HB 208.

This point is also illustrated by Exhibit 8 and the testimony of Staff witness Steve Rackers. In this illustration, it is assumed that the revenue requirement associated with qualifying main replacements and related hydrants and valves was determined in the last rate case to be $20 per year for some customer.  It is further assumed that after a couple of years the revenue requirement associated with that same plant has declined to $18 per year for this customer, because the plant has depreciated, but as there has been no rate case, the customer continues to pay $20 per year for the plant.  Assume, further, that the company then files an application for an ISRS, and the revenue requirement associated with only the infrastructure replacements is $5 per year for this customer.  

Under the Company’s proposal, the customer would have to pay $25 per year -- $20 per year for the plant that existed at the time of the last rate case, even though the revenue requirement associated with that plant has now declined to $18, plus another $5 per year for the revenue requirement associated with the infrastructure replacements.  Under the Staff’s interpretation, the customer would have to pay only $23 per year -- $18 for the revenue requirement associated with the plant that existed at the time of the last rate case plus another $5 per year for the revenue requirement associated with the infrastructure replacements.  

It thus appears that under the Company’s proposal, the customer would be paying for plant that would not be included in rate base, but for the effects of regulatory lag (the $2 difference between $20 and $18).  That is, regulatory lag works to the disadvantage of the customer – he must pay $2 more than he would if rate base and rates were continuously adjusted, with no regulatory lag.  But the customer would also be paying for the plant that was added since the last rate case (the $5 ISRS charge), thus eliminating the effect of regulatory lag on this element.  

As a result, the customer would be paying for the rate base that has been added since the last rate case, but he would also be paying for rate base that has, in effect, been removed.  Although it may not be true that the customer is paying twice for the same thing, it would certainly appear that the company is “double-dipping,” and that the company’s rates would not be just and reasonable.

COST OF REMOVAL, NET OF SALVAGE


The second issue that remains in dispute is the issue of Accumulated Depreciation – Cost of Removal, Net of Salvage.  The specific issue, as stated in the Amended List of Issues that the parties filed in this case on November 20, 2003, is whether the Company’s net original cost of eligible infrastructure replacement plant should be increased to reflect the cost of removal, net of salvage, for plant that was retired in connection with this new infrastructure replacement plant investment.  The Company contends that it should be so increased; the Staff contends that it should not. 

The Statutory Provision

The Staff first notes that House Bill 208, now codified as Sections 393.1000 through 393.1006, contains no reference whatsoever to cost of removal net of salvage; in fact, the words “cost of removal” and/or salvage do not appear anywhere in these three statutory sections.


The Company relies upon the provisions of Section 393.1006.4 (6), which reads as follows:

4. In determining the appropriate pretax revenues, the commission shall consider only the following factors:

…

(6) The current depreciation rates applicable to the eligible infrastructure system replacements;

As noted above, this statute does not mention the cost of removal or salvage.  There is only the above reference to depreciation rates.  The Staff has followed the dictate of the statute by utilizing, in its calculation, “the current depreciation rates applicable to the eligible infrastructure system replacements.”  This is in accordance with the statutes, which authorize the company to “recover all ISRS costs,”
 which includes “depreciation expense,” but does not include “cost of removal.”
    

Ratepayers Have Already Paid.  

The Company is not here seeking to recover a cost associated with infrastructure system replacements (which is what Section 393.1006.4 (6) deals with); but rather to recover a cost associated with the property that is replaced.

The rates that the ratepayers are now paying for water service in the St. Louis County operating district include the recovery, through depreciation, of the cost of removal, net of salvage.  Thus the ratepayers have been paying the cost of removal associated with this plant “probably for many years,” and the ratepayers have already paid the cost of removal.


There is simply no reason to believe that the General Assembly intended that the Company would be able to collect this cost of removal.  If that had been the legislature’s intent, it could certainly have been included in the bill that the General Assembly passed.  But it was not even mentioned in these statutes, and the cost of removal, net of salvage should not be considered in the determination of the annual revenue requirement associated with these infrastructure system replacements. 


PROPERTY TAX


The final issue that remains in dispute is the issue of property taxes.  The Staff and the Company agree that taxes on infrastructure system replacements that were placed in service prior to January 1, 2003, should be included in the determination of the annual revenue requirement for the ISRS.  But the Company maintains that taxes on property that was placed in service during 2003 should also be included in the determination of the annual revenue requirement.  The Staff contends that such taxes are not includible in the determination of the annual revenue requirement.

The Statutory Provisions


The statute that governs the treatment of property taxes in an ISRS case is Section 393.1000 (1) (c), which states that “appropriate pretax revenues” includes the revenues necessary to produce net operating income sufficient to “[r]ecover all other ISRS costs.”  Section 393.1000 (5), in turn, defines “ISRS costs” to include “… property taxes that will be due within twelve months of the ISRS filing.”  This is the only statute that authorizes the recovery of property taxes in an ISRS.


Missouri-American made its ISRS filing on September 2, 2003.  Clearly, then, the only property taxes that qualify as “ISRS costs” are those that will be due by September 2, 2004.  The Company contends – incredibly – that taxes that it will not have to pay until December 31, 2004, will actually be “due” before September 2, 2004.  The Staff contends that taxes that the Company does not have to pay until December 31, 2004, do not become “due” until December 31, 2004.  This issue thus turns on the question of when a tax becomes “due.”


Property is assessed for taxation as of January 1 of each year.  Section 137.075.  In first class counties, such as St. Louis County, the assessor must deliver the assessment rolls to the county clerk by May 15 of each year.  Section 137.375.  The county commission must provide the clerk with the rates of levy not later than August 15 of each year.  Section 137.390.  The county clerk extends the tax rates for the county and the various political subdivisions in the tax book, and delivers the tax book to the county collector not later than October 31 of each year.  Sections 137.290 and 137.392.  Taxes not paid before the January 1 next ensuing are delinquent.  Sections 139.100, 140.010, and 140.730.  Clearly the property taxes do not have to be paid until December 31 of each tax year, after which they become delinquent.


The only property taxes that will become due “within twelve months of the ISRS filing” (September 2, 2003) are the taxes that the Company has to pay by December 31, 2003.  Those taxes are imposed on property that was in service on January 1, 2003.  Property that was not placed in service until sometime in 2003 is not included on the tax rolls until January 1, 2004, and the taxes on that property do not have to be paid until December 31, 2004.  Thus, for property that was placed in service during 2003, no property taxes will become due “within twelve months of the ISRS filing.”

The Meaning of “Due”  

Missouri’s taxation and revenue statutes do not contain a definition of the word “due.”  Accordingly, the word must be given its ordinary and usual meaning.  Black’s Law Dictionary, 7th Edition, defines “due as follows:

adj.  1.  Just, proper, regular, and reasonable <due care> <due notice>.  2.  Immediately enforceable <payment is due on delivery>.  3.  Owing or payable; constituting a debt <the tax refund is due from the IRS>.

It seems clear that the first definition does not apply to the usage in question.  It seems equally clear that taxes that Missouri-American does not have to pay until December 31, 2004 are not “immediately enforceable” until December 31, 2004, and that they are, likewise, not “owing or payable; constituting a debt” until December 31, 2004.  Accordingly, property taxes on property placed in service during 2003 are not “due” within twelve months of Missouri-American’s ISRS filing.  These taxes are not “ISRS costs,” and they should not be included in the determination of the annual revenue requirement in this case.

The Company contends that beginning January 1, 2004, it must begin to “book” the property tax obligation on property placed in service during 2003, and that these property taxes are “due for financial reporting purposes,” beginning in January 2004.  However, the Company cites no authority for the proposition that when the General Assembly referred to taxes that are “due” within 12 months, it was really referring to taxes that are “due for financial reporting purposes” within 12 months.  And the Staff knows of no authority for this proposition.
Recoverable Property Taxes
  During cross-examination of Staff witness Steve Rackers, the Company sought to rely on Section 393.1006.4 (5) as authority for its claim that property taxes on property placed in service during 2003 should be included in the determination of the annual revenue requirement in this case.  That statute reads, in relevant part, as follows:

4. In determining the appropriate pretax revenues, the commission shall consider only the following factors:

…

(5) The current property tax rate or rates applicable to the eligible infrastructure system replacements;

This portion of the statute obviously provides no assistance in determine what property taxes may be included in the annual revenue requirement; nor does it provide assistance in determining what property may be considered in this determination.  The only thing that this portion of the statute speaks about is the “current property tax rate or rates.”  (Emphasis supplied.)  

It is impossible to calculate a tax if the only thing you know is the tax rate.  To calculate the tax, you must also know to what base this rate is to be applied.  Section 393.1006.4 does not answer this question.  To know what base the rate is to be applied to, you must refer to Section 393.1000 (5), which has been discussed extensively above.

The only property taxes that should be included in the determination of the annual revenue requirement are the taxes that are imposed on property placed in service prior to January 1, 2003.  Those taxes are $240,765 per year, as shown on page 1 of Attachment B to the Staff’s Case File Memorandum (Exhibit 1). 
OTHER ISSUES


All other issues initially raised by the documents that the parties filed in this case have already been resolved by agreement of the parties.  These issues include facility relocations, deferred income taxes, application of the surcharge, and the applicable rate of return.


The Company now agrees that its net investment in facility relocations should be reduced by the amount of the reimbursements the Company has received.  See pages 4 and 5 of the Company’s Response to Staff Report, filed November 10, 2003.  This change is reflected on line 22 of the Company’s revised calculation of the annual revenue requirement (Exhibit 6).


The Company also agrees with the Staff’s calculation of the level of deferred income taxes.  See page 6 of the Company’s Response to Staff Report, filed November 10, 2003.  This change is also reflected on lines 4 and 21 of Exhibit 6.


The parties have all agreed to recommend that the proposed ISRS rate schedule should include a volumetric rate for each affected customer class, using billing determinants and class cost-of-service allocations from Case No. WR-2000-844.  See page 3 of the Amended List of Issues, filed November 20, 2003.


The parties have not formally agreed as to whether to use the regulatory capital structure from the last St. Louis County Water Company rate case or the regulatory capital structure from the last Missouri-American Water Company rate case, which was raised on page 3 of the Amended List of Issues, filed November 20, 2003.  But even though Missouri-American Water Company brought this case, the parties have tacitly agreed to use County Water’s capital structure, and no party has recommended that the Missouri-American capital structure be used.  The Staff therefore recommends the use of the County Water capital structure.

SUMMARY


Three issues in this case remain for resolution by the Commission.  The proper resolution of each issue can be determined by carefully studying the provisions of House Bill 208.  In construing these statutes, the Commission must keep in mind that this legislation is remedial in nature and that its purpose is to alleviate the effects of not only the regulatory lag that works to the disadvantage of the Company, but also the regulatory lag that works to the disadvantage of the ratepayers.  

The legislation provides for a special kind of rate case that is limited to a single issue, namely the determination of the appropriate ISRS charge.  The Commission may not examine any “revenue requirement or ratemaking issues” other than the proper amount of the infrastructure system replacement surcharge.  But, as in any other rate case, it must consider all factors that are relevant to the determination of the proper surcharge.  Also, as in any other rate case, it must establish a rate that is “just and reasonable.”  


The Company’s method of calculating the accumulated depreciation would alleviate the regulatory lag that harms the Company, but not the regulatory lag that harms the customer.  It would allow the Company to increase its rates in order to earn a return on rate base that has been placed in service since the Company’s last rate case, while simultaneously continuing to earn a return on plant that is no longer included in rate base.  This would amount to “double dipping,” and would result in rates that are not just and reasonable, and should be rejected.  The Staff’s method of determining Accumulated Depreciation allows the Company to earn a return on “the net original cost of eligible infrastructure system replacements,” as required by statute.


The Company’s request to include the cost of removal, net of salvage, in the determination of ISRS rate base is contrary to the new statutes, and should be rejected outright.  House Bill 208 does not even mention or refer to cost of removal.  Furthermore, the Company has been collecting this cost of removal for many years through its depreciation rates.


Finally, the Commission should reject the Company’s claim that property taxes that do not have to be paid until December 31, 2004, should be included in the calculation of the annual revenue requirement, because some taxes will not “be due within twelve months of the ISRS filing, as required by statute.



WHEREFORE, the Staff recommends that the Commission issue an order in this case approving Missouri-American’s application to establish an Infrastructure System Replacement Surcharge, and approving the Staff’s determination that the proper amount of the surcharge is $1,887,301 per year.
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� See Section 393.1006.2 (2).


� This figure is shown on Exhibit 6, at Line 5.  The same figure also appears as the third numerical entry on the first page of Exhibit B to the Company’s Application in this case (Exhibit 5).  The Company provided Exhibit 6 as an updated and slightly rearranged version of Exhibit 5, to reflect items that the parties had agreed upon.


� This figure is shown as the third numerical entry on the first page of Attachment B to the Staff’s Case File Memorandum in this case (Exhibit 1).


� This figure is shown on Exhibit 6, at Line 24.  The same figure also appears as the eleventh numerical entry on the first page of Exhibit B to the Company’s Application in this case (Exhibit 5). 


� This figure is shown as the twelfth numerical entry on the first page of Attachment B to the Staff’s Case File Memorandum in this case (Exhibit 1).


� $20,723,376 / $93,315,958 = 22.2%.


� The fact that the Company inferred that this is the depreciation rate does not mean that the Staff has implied that this is the depreciation rate.


� See Section 393.1000 (1) (c).


� See Section 393.1000 (4).


� See testimony of Stephen M. Rackers, Tr. 126, line 1 – Tr. 127, line 6.
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