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INTRODUCTION

The Office of the Public Counsel asks the Public Service Commission to reject Alltel Telephone Company's purported attempt to elect price cap regulatory treatment under Section 392.245.2, RSMo 2000.  Universal Telecom, Inc. (Universal) and Missouri State Discount Telephone Company (MSDT), the telecommunications companies Alltel has designated as the alternative local exchange providers certified and providing service in Alltel's service area, are not truly competitors. 

These two companies are prepaid resellers of some, but not all of Alltel’s local basic telephone service.  As prepaid companies, they target as their customers a class of customers that were once Alltel customers, but have been disconnected or refused telephone service due to prior credit problems with Alltel.  In addition, these companies target those customers that Alltel would not normally serve due to a lack of credit history or a poor credit history.  

The local telephone service that these companies offer is known in the industry as prepaid telephone service that is not equivalent to the basic local telephone service that Alltel provides its customers.  These companies do not offer service at a competitive price in that they charge a significantly higher price for this "inferior" service. 

It is unreasonable and unrealistic to presume that Universal and Missouri Discount Telephone Company are "competitors” with Alltel based upon the type and price of the services offered and the financial and collection reasons for each company's target consumer base in the Alltel service area.  The lack of actual competition for the same set of customers in the same local negates Alltel's pursuit of price cap status.  Price cap regulation implies existence of a competitor so that competition can develop to such a degree that the market forces of competition can substitute for the regulatory oversight of prices.  

Universal's and MSDT's competition is an illusion with little to offer Alltel's customers or potential customers except higher prices, less service, and fewer options for service. These CLECs are not competitors at all.  Universal and MSDT "competes" for those customers that Alltel has refused to serve for non payment, does not want to risk serving due to a lack of a credit history or a poor credit history, or would rather not serve due to the risk of payment and collection.

ARGUMENT


In the broad market place of telecommunications products, prepaid telecommunications services has received mixed reviews. When competition first appeared under the Federal Telecom Act of 1996, prepaid providers appeared to provide a niche service using resold services from the incumbent local exchange company.  These prepaid companies offered service to customers who were disconnected by the local company for nonpayment (usually of both local and toll) and could not otherwise obtain local service. Often these customers could not qualify for Lifeline or were unaware that this service existed. These providers also cater to those with no credit histories or damaged histories.  Since toll bills and collect calls tend to be the source of the unmanaged telephone bills, prepaid providers block access to toll services and operator services which could give the caller access to toll calls.  (See, Universal and MSDT tariffs on the services offered and the stipulation of facts for the services not offered by the prepaid providers.)

Prepaid providers are not popular among consumer groups since they charge close to $50 dollars a month up front, plus installation charges, for local telephone service while offering optional vertical features (Caller ID, call forwarding, 3 way calling) to entice customers to further inflate the bill.  Prepaid providers (known to some as "telephone sharks") sell their services through agents, such as payday loan companies, rent-to-own furniture and appliance stores, pawnshops, and check cashing shops, where low income, transient, or financially disadvantaged or troubled persons tend to patronize.

It become evident that a prepaid provider is not the equivalent of a competitive local exchange company that offers competitive services, at competitive prices, with a range of service options that challenge the incumbent's hold on the customer base.  In short, the prepaids' target group is not the same customer base as the incumbent and the offered services are not directed to appeal to the broad base of customers and do not offer competition on type, price, or options to those offered by the incumbent.

Price cap regulation is designed to provide a lesser form of regulation when a local competitor provides a competitive environment.  The goal of price cap regulation is to eventually allow competitive forces develop to provide effective competition that provides discipline on the incumbent's prices and service offerings. (See, In the matter of the status of competition in the exchanges of Southwestern Bell Telephone Company, TO-2001-467). Implicit in the concept of "doing business" in the price cap statute is that the services offered by an alternative local exchange company provide a reasonable and suitable alternative to the incumbent's customers such that there is in fact competition for that customer base.

Public Counsel suggests that the limited role of prepaid providers does not provide that level of competition that the General Assembly intended when it enacted the price cap statute.  This is especially true in the rural areas served by Alltel, as evidenced by the intent of the legislature that local exchange companies doing business in the rural areas serviced by the small incumbent telephone companies meet a certain standard of service.  This is to ensure that rural customers that will not have many service provider options will be provided reasonably comparable services at competitive prices rather being offered less service at higher prices by token niche providers.  (See, Section 392.     RSMo, which emphasizes the service quality expected by competitors in the small company service areas.) The General Assembly expected and intended more than token opposition from other providers as a trigger to replace the traditional rate making process with price cap regulation.

Section 392.245. 1.  Provides that “[t]he commission shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation.”  Price cap regulation is believed to benefit consumers when viable competitors offer sufficiently good substitutes for the incumbent’s services that it induces the incumbent to lower prices.  Those prices should move to a level that insures only a “normal profit” for the industry, improve service offerings or improve service quality.  

Prepaid providers as “alternative local exchange companies” do not promote the goals of price cap regulation.  Experience has shown that prepaid services are not sufficiently good substitutes for local basic service. Staff witness William Voight suggested this in his testimony in In the Matter of the investigation into the status of competition in Southwestern Bell Telephone Exchanges, TO-2001-467.  Public Counsel witness Barbara Meisenheimer also made the same observation in that case. They noted that prepaid providers target their services not to the broad customer base of the incumbent, but instead to a niche market characterized by customers with unpaid balances with the incumbent telephone company or with past credit problems. They are willing to provide service to those customers the incumbent has refused service or will not provide service.  The prepaid provider may be the customer’s only means to obtain wireline local exchange service.  

Prepaid service also comes at a higher price, not only in terms of monthly charges, but also in terms of the limitations applied to the service.  Typically, the incumbent’s customer pays an installation charge and is billed for that charge and the prior month’s service.  The prepaid customer is not afforded credit, even on a monthly basis, but must pay “up front” for the installation and for a month’s service prior to the initial connection and for each month in advance thereafter to continue receiving service. Service is usually obtained through agents that operate other businesses that also target the same customer base for prepaid telephone providers, such as check cashing businesses, payday loan companies, rent-to-own furniture and appliance centers, and convenience markets.

While prepaid service providers hold certificates of authority to provide basic local service, this alone is not sufficient to satisfy the requirements of the price cap statute. Section 392.245. 2. RSMo. requires not only that an alternative local exchange company is certified to provide but is also providing basic local service.

A small incumbent local exchange telecommunications company may elect to be regulated under this section upon providing written notice to the commission if an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company's service area, and the incumbent company shall remain subject to regulation under this section after such election. (emphasis added)

Universal and MSDT do not offer the full range of basic local exchange services they are required to offer under their certificates of local authority.  They do not offer all of those services designated as "essential services" for USF purposes under PSC rules as it is required to do by statute, Section 392.451, RSMo.  Universal and MSDT offers only a subset of those services. It does not offer the same quantity and quality of local basic services that the General Assembly and the Commission intended for alternative providers to offer to customers in the service areas in which they compete with small local exchange companies.

That is the intent and clear purpose of the certification considerations in Section 392.451, RSMo.  The new provider must provide the essential services the incumbent provides (Section 392.451.1 (1)) and provide the same service standard, service quality, billing standard, reporting requirements and abide by the same regulations and rules that govern the incumbent with which the alternative provider seeks to compete in the same territory. (Section 392.451.2, RSMo).

  An alternative provider must offer an alternative to the incumbent. The law and the PSC has set the standard for the alternative service offerings the alternate provider offers so that it can provide a suitable and substitutable local basic service. It is clear from Section 392.451 that alternative providers in small telephone company exchange territories are not to offer inferior service or a lesser degree of service than the service provided by the incumbent.  This is obviously designed to protect the public and consumers.  It also protects the incumbent small company by limiting the ability of alternative providers to enter the small company markets and siphon off customers for some services without offering a full range of services in competition with the full range of services offered by the incumbent.

Prepaid service providers do not offer the full scope of basic local service at a price and under similar terms and conditions that are offered by the incumbent or other "full service" CLECs.   Prepaid service providers do not offer its services in the same manner or with comparable and substitutable quality as does the incumbent local exchange company.  The prepaids offer an “inferior” service that has limitations and restrictions on the customer that are not placed on the typical (or standard) local customer of the incumbent.  These restrictions include blocking the ability to dial 1+ and 0+ calls, blocking the ability to reach a presubscribed toll carrier via 1+ dialing parity, general toll blocking requiring use of prepaid calling cards obtained from third party telecom companies to make any toll calls from the customer's residence or place of business. 

Prices for local service often exceed twice the level of the incumbent’s local basic rate. Universal charges $49 per month and MSDT charges $50.  The prepaid provider also markets vertical features such as Caller ID, call waiting, and voice mail at prices that are often above that package by the incumbent with local service.

Prepaid service providers do not provide service in the exact manner as the traditional competitive local exchange company.  Because of the billing differences and other variations in service offerings, the prepaid providers have sought and received waivers of some of the requirements associated with providing basic local service, mostly related to billing and notice of suspension.

This higher priced service and the limits on the scope of service available by the prepaid provider does not afford the consumer the protection that price cap regulation is designed to provide.  Price cap regulation offers the incumbent the ability to respond to competition.  When the "competitor" only offers an inferior product at a higher price and only to those customers the incumbent will not serve, this “competition” gives the incumbent's customer very little real choice.  Instead, this type of alternative provider only offers the transient customer or the financially risky customer a high priced option to the total deprivation of local wireline service. “Competition” from prepaid CLECs serve a niche market that the incumbent is unwilling to continue to serve.  As a result, it is highly doubtful that this "competition" will ever rise to the level of effective competition that provides price discipline for the incumbent’s rates.   

Price cap regulation and its place in the context of Missouri telecommunication statutes

The election of price cap status should be denied as it fails to comply with Section 392.245.2 and competition as a hallmark of Senate Bill 507 and a precondition to the transition to competitive status that must be earned under Section 392.245, RSMo 2000.

Missouri's telecommunications regulatory system in Chapter 392, RSMo 2000, makes competition as the essential element necessary for a change in regulation to a lesser degree of PSC oversight. The classification of telecommunications companies and services as non-competitive, transitionally competitive, or competitive has an effect on the manner and method of regulation and the discretion available to the company to change or increase rates in Chapter 392.  Prior to Senate Bill 507, incumbent local exchange companies were monopoly companies regulated under rate of return regulation.  With proper and lawful qualification under the price cap statute, these rate of return companies can transition to a lesser degree of regulation of pricing methods.  With the passage of time and the development of effective competition to discipline prices of the incumbent, the incumbent price cap company can again transition its pricing authority for certain qualified services to competitive status.  Just as regulation is a substitute for price competition under monopoly conditions, as competition develops, it becomes a substitute for price regulation. In the context of Missouri telecommunication statutes, competition provides the an essential element for the PSC to consider in reclassifying companies and services. 

 The Commission must take a broad view of the intent and purpose of Chapter 392 to give effect to the goals of the General Assembly when it enacted SB 507 and the price cap provisions. The Commission must "consider and give weight to the object sought to be accomplished, the manifest purpose of the act; and we avoid, if possible, any construction which will lead to absurd or unreasonable results." (Court's emphasis)  State v. Tustin, 322 SW2d 179, 182 (Mo App 1959)

  "Statutes relating to the same subject matter are considered in pari materia.  State ex. Rel Director of Revenue v. Gaertner, 32 SW 3d 564., 566 (Mo banc 2000).  This doctrine requires that statutes relating to the same subject matter must be construed together even though they are found in different chapters or were enacted at different times. The provisions of the entire legislative act must be considered together and all provisions must be harmonized if possible. Hagan v. Director of Revenue, 968 SW 2d 704, 706 (Mo banc 1998).  The legislation must be read consistently and in harmony with all statutes of a related subject matter. Baldwin v. Director of Revenue, 38 SW 3d 401405 (Mo banc 2001)

Price cap statute and the relationship to Section 392.451, RSMo

Alltel must demonstrate that under Section 392 "an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company's service area. . . ."  Alltel cannot just rely on the certification and provision of local basic services by Universal and Missouri State Discount Telephone Company as providing an instant grounds for approval.  The Commission in the exercise of its expertise and discretion, must look at the facts and, if necessary, look behind the facts, to carry out the legislative intent.

Universal and MSDT may each have a certificate to provide basic local service, but under the applicable statutes and PSC rules, they are not "providing such service."  Instead, these prepaids offer customers a lesser degree of service than is authorized by their certificates of service.  In areas served by a small incumbent local exchange telecommunications company such as Alltel, the provider with a certificate of local exchange service authority to provide basic local telecommunications service or for the resale of basic local telecommunications service are required to "offer all telecommunications services which the commission has determined are essential for purposes of qualifying for state universal service fund support."  Section 392.451.1 (1), RSMo.   Those "essential services" are defined in 4 CSR 240-31.010 (5). 

Universal and MSDT do not provide required services

Universal and MSDT do not provide access to basic local operator services (Subsection (5) (C)), access to basic directory assistance (Subsection (5) (D)), and equal access to interexchange carriers consistent with rule and regulations of the FCC (Subsection (5) (F)).  The prepaids do not offer all the services BPS would offer, but restricts the full range of services offered by Alltel by blocking access to all direct dialed toll calls, collect calls, DA calls, operator-completed calls, 900 calls, and third party calls.  As a result, the prepaids do not provide all of the basic local services defined in Section 386.020 (34), but rather offer only a subset of the components of basic local service.  Universal and MSDT do not offer assistance programs for installation of, or access to, basic local telecommunications services for qualifying economically disadvantaged or disabled customers or both, including, but not limited to, lifeline services and link-up Missouri services for low-income customers or dual- party relay service for the hearing impaired and speech impaired. (Stipulation of Facts, para. 7 and 12) 


Section 392. 451. 2, RSMo makes competition a vital element for local exchange regulation in the small incumbent company service areas.  A review of the statute makes the legislative intent and purpose clear and unambiguous.


Section 392.451.2. In addition, the commission shall adopt such rules, consistent with section 253(b) of the federal Telecommunications Act of 1996 to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications services, and safeguard the rights of consumers. Such rules, at a minimum, shall require that all applicants seeking a certificate to provide basic local telecommunications services under this section: 

(1) File and maintain tariffs with the commission in the same manner and form as the commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete; 

(2) Meet the minimum service standards, including quality of service and billing standards, as the commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete; 

(3) Make such reports to and other information filings with the commission as is required of the incumbent local exchange telecommunications company with which the applicant seeks to compete; and 

(4) Comply with all of the same rules and regulations as the commission may impose on the incumbent local exchange telecommunications company with which the applicant seeks to compete. 

(emphasis supplied)

CONCLUSION

Public Counsel asks the Public Service Commission to reject Alltel's price cap regulatory treatment under Section 392.245.2, RSMo 2000 and refuse to recognize the price cap status in keeping with the nature of the alternative local service providers and the intent and purpose of Chapter 392, RSMo 2000.
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