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BRIEF OF LACLEDE GAS COMPANY

AND UNION ELECTRIC COMPANY 

Pursuant to the Commission’s July 29, 2004 Order Directing Filing,
 Laclede Gas Company (“Laclede”) and Union Electric Company d/b/a AmerenUE (“AmerenUE”) hereby submit the following brief on the questions of whether the net salvage/depreciation issue under consideration in this remand proceeding should be considered moot and how the specific facts of this case allow the Commission to continue with this proceeding. 

A.
Introduction
Laclede and AmerenUE appreciate the opportunity to address the mootness issue that was identified in the Commission’s July 29, 2004 Order Directing Filing in this case.  Apparently, the Commission’s consideration of this issue stems from an assertion made by the Office of the Public Counsel (“Public Counsel”) in a June 14, 2004 pleading to the effect that the net salvage/depreciation issue in this remand proceeding may be moot because “Laclede has filed for, and received pursuant to stipulations, two general increases in the rates it charges its customers for natural gas service.”

Contrary to Public Counsel’s assertions, however, Laclede and AmerenUE submit that the Commission should harbor absolutely no reservations regarding either its ability 

or its obligation to comply with the Western District Court of Appeals’ standing mandate in this case that the Commission proceed with a resolution of the net salvage issue that is fully supported by adequate findings of fact.   Indeed, the Commission not only has the power, but also a clear and unambiguous duty, to follow the Court’s instructions in this case.

As discussed below, in contrast to those rare (and untested) instances where the Commission has applied the mootness doctrine to terminate a remand proceeding,
 this is a case where the mootness issue should have never even been raised.  Indeed, Public Counsel, as well the other parties to this case, are affirmatively barred from raising the mootness issue by virtue of their prior agreements not to interfere with Laclede’s right to appeal and their failure to raise the issue any time during the appellate process even though circumstances at the time were identical to those that exist today. But even if a claim of mootness is properly before the Commission, this is a case where it would be singularly inappropriate to apply it.   Simply put, this is a case:

●
where the Commission’s judgment on this matter can, in fact, provide meaningful relief;

●
where the Commission has an unqualified, judicially-imposed obligation to resolve the issue;

●
where the right to have that issue resolved has been explicitly preserved in settlement agreements formally approved by the Commission; and

●
where the issue under consideration involves a regulatory policy matter of great and continuing significance that a number of the commissioners themselves have expressed a desire to address.  

In view of these considerations, there is no absolutely no basis, tenable or otherwise, for concluding that the Commission is somehow powerless to act in this case because of mootness considerations.   To the contrary, for all of the reasons discussed herein, the Commission should conclude that it not only can, but must, continue this proceeding in compliance with the directives of the Western District Court of Appeals.

B. Public Counsel and the Commission are barred from raising the issue of mootness by the doctrines of estoppel and waiver, and any consideration of the mootness issue is in any event untimely.

As a preliminary matter, Laclede and AmerenUE submit that the Commission should not even be considering Public Counsel’s claim of potential mootness. If Public Counsel believed that a finding of mootness was indeed appropriate due to the occurrence of two intervening rate case settlements, then it had a clear obligation to raise the issue during the appellate process.  

A case on appeal “becomes moot when circumstances change so as to alter the position of the parties or subject matter so that the controversy ceases and a decision can grant no relief.”  Fugel v. Becker, 2 S.W.2d 743, 746 (Mo. banc 1928) (emphasis added).  Mootness indicates that a controversy existed, which was properly before the court for resolution, but was extinguished by the occurrence of some event, rendering the controversy academic.  Local 781 Int’l Assn. Of Fire Fighters, AFL-CIO v. City of Independence, Missouri, 947 S.W.2d 456, 460 (Mo.App.W.D. 1997) (emphasis added).  Unlike the situations described above and the one which existed in the Missouri-American case, however, this is not a case in which a mootness determination may be appropriate because intervening developments arising subsequent to a judicial decision have rendered the Commission powerless to act.
   As shown by Attachment 1, hereto, in this instance, the first of the two stipulated rate cases cited by Public Counsel in support of its mootness claim concluded before the Commission’s Second Report and Order on Remand was even argued before the Circuit Court of Cole County.  At no point in the proceedings before the Circuit Court, however, did the Commission, Public Counsel or any other party suggest that the net salvage issue under review in this case had somehow been mooted as a result of this development.

Similarly, by the time oral argument was held before the Western District Court of Appeals, both of the stipulated rate cases cited by Public Counsel had been completed. Once again, no claim of mootness was raised by either the Commission or Public Counsel in the proceedings before that tribunal.
  Nor did the Commission find, or any

party assert, that such issues had become moot at the time the Commission instructed the parties to file proposed findings of fact on February 27, 2004 or at the time the Commission determined in its May 4, 2004 order in this case that an evidentiary hearing should be held to take further evidence on the net salvage/depreciation issue.

This consistent failure to raise the mootness issue during the appellate process would be sufficient by itself to preclude any consideration of the mootness issue at this late stage in the process.  But the impropriety of raising or considering the issue now is more than a matter of omission alone.  It is also a direct consequence of the affirmative actions taken by the parties and the Commission in the very stipulated rate cases that Public Counsel has cited in support of its mootness claim – a factor that was also not present in the Missouri-American case.  Specifically, at the time the settlement agreements in those cases were being finalized and approved by this Commission, neither the Commission nor any other party ever suggested that they might have the effect of mooting the issue under consideration in the appeal of the Commission’s 1999 rate case.  To the contrary, the parties freely agreed to include language in those agreements that: (a) expressly acknowledged Laclede’s appeal of the Commission’s 1999 depreciation decision or any judicial review proceedings involving treatment of net salvage costs, and  (b) stated that the agreements reflected therein would not be cited or relied upon by any party to prejudice Laclede’s rights to fully pursue that appeal or to pursue its position in any other proceeding.  (See paragraphs 6 and 14 of the November 16, 2001 Stipulation and Agreement in Re: Laclede Gas Company, Case No. GR-2002-629 and paragraphs 7 and 18 of the August 20, 2002, Stipulation and Agreement in Re: Laclede Gas Company, Case No. GR-2002-356).  Notably, each and every one of these provisions was ultimately approved by the Commission.
In view of this history, it is simply untenable to suggest that Public Counsel’s  mootness claim is a proper issue that can or should be considered by the Commission.  By interjecting issues now that it could and should have raised during the appellate process in a clear effort to frustrate the judicial mandate resulting from that process, Public Counsel has engaged in nothing less than an impermissible attempt to change the “law of the case” that, pursuant to that mandate, applies to this remand. See State ex rel. Alma Telephone Company, et al. v. Public Service Commission, 40 S.W.3d 381, 388-391 (Mo. App. W.D. 2001).  At the same time, by asserting claims of mootness in an effort to prejudice Laclede’s right to fully pursue this appeal, Public Counsel has likewise engaged in an impermissible collateral attack on the Commission’s rate case orders which, with Public Counsel’s full concurrence, approved provisions specifically prohibiting such an action.  See State ex rel. Licata v. Public Service Commission, 829 S.W.2d 515, 518 (Mo. App. W.D. 1992) and Section 386.550 RSMo. 2000 which states that “[i]n all collateral actions or proceedings the orders and decisions of the commission which become final shall be conclusive.”

For all of these reasons, the Commission should find that Public Counsel is affirmatively estopped from even raising the mootness issue at this time and in any event that the mootness issue has been waived. (See Galaxy Steel & Tube, Inc. v. Douglass Coal & Wrecking, Inc., 928 S.W.2d 420, 423-44 (Mo. App. S.D. 1996) in which the court held that a party was estopped from claiming that a ruling in an earlier proceeding was moot when the party had taken actions in that earlier proceeding which, like Public Counsel’s actions in both the stipulated rate cases and the appellate proceedings involving this case, were inconsistent with a mootness claim).  For the same reasons, the Commission should also conclude that it is similarly prohibited from considering Public Counsel’s untimely and improper assertion that the issues in this remand proceeding may be moot.
 

C.
Any dismissal of this case on mootness grounds would violate the explicit and unqualified mandate of the Western District Court of Appeals.


As previously noted, the net salvage/depreciation decision has been the subject of judicial review proceedings for more than five years.  Over that span, Missouri courts have remanded the decision to the Commission twice on the grounds that the Commission had failed to adequately explain why it had adopted the Staff’s proposed method for determining how net salvage costs should be calculated and reflected in rates.  As a result of these judicial actions, the Commission is currently under an explicit and unqualified mandate by the Western District Court of Appeals to provide findings of fact sufficient to support a reasonable and lawful determination of the net salvage/depreciation issue.  Given this mandate, there is simply no basis upon which the Commission could conclude that it is permissible, let alone appropriate, to terminate this proceeding on mootness grounds.


This is particularly true in light of the fact that the Court’s opinion and its mandate were issued well after the two rate cases cited by Public Counsel in support of its mootness argument had been concluded.    Indeed, one of the rate cases was concluded before the matter was even appealed to the Western District and the other was concluded before oral argument was held.  If either the Commission or the Public Counsel believed

 that these cases precluded any further action on the matters addressed in the appeal of the Commission’s 1999 depreciation decision because of mootness considerations, then it was incumbent on at least one of these parties to raise that issue during the appellate process.  As previously noted, however, neither the Commission nor Public Counsel did so at any stage of the appellate process.  Nor, as previously noted, did the Western District Court of Appeals choose to raise the issue on its own motion.  And, unlike the Missouri-American case, no Laclede rate case has been filed subsequent to the issuance of the Court of Appeal’s mandate.  


Given these circumstances, any decision by the Commission to dismiss this matter on mootness grounds would represent an extraordinary and unjustified departure from its fundamental obligation to comply with the lawful mandates of the courts of this state.  Indeed, any court, including the Western District Court of Appeals, would be hard- pressed to understand how an administrative agency can simply ignore a standing mandate requiring the agency to take a certain action based on legal theories and facts that could have been submitted to the Court before that mandate was issued, but never were.


In addition to violating the court’s mandate, such an action would also constitute a gross violation of Laclede and AmerenUE’s due process rights to have this matter decided in the manner prescribed by law and ordered by the court.  As the Commission noted in denying Public Counsel’s Motion to Dismiss in the Missouri Gas Energy case, supra:

If the Commission were to grant Public Counsel’s Motion to Dismiss, the Commission would again not be deciding all the issues in this case.  The Commission would again be denying the parties due process and the potential of an appeal or other review as to the basis of the Commission’s decision.  The Circuit Court remanded this case to the Commission for further action.  Failure to render a decision after holding a hearing would constitute incomplete action.  The Commission does not believe that the Circuit Court would direct the Commission to hold an unnecessary hearing where no decision was expected to be rendered. Order, pp. 9-10. 

 
The exact same reasoning applies in this case.  In view of these considerations, the Commission should and indeed must comply with the Western District Court of Appeals mandate to resolve the net salvage/depreciation issue in a manner that is fully supported by adequate findings of fact.

D.
Any dismissal of this case on mootness grounds would be inappropriate because the very predicate for making a mootness determination – i.e. an inability to afford any relief – does not exist in this case.   

Unlike the Missouri-American case, supra, this is not a situation where application of the mootness doctrine might be appropriate because the Commission is powerless to grant any effective relief.  As the Commission’s own Staff acknowledged in its June 14, 2004, Reply in this case, the Commission does, at a minimum, have the power to issue an order in this proceeding authorizing Laclede to book different depreciation rates.  Specifically, the Commission has the power to authorize the various changes to Laclede’s depreciation rates that would be necessary and appropriate to reflect application of the standard method for determining net salvage costs.  These include, most notably, depreciation rates applicable to the Company’s plant accounts for mains (acct. no. 376) and services (acct. no. 380).   

Although the timing for implementing such depreciation rate changes would need to be calibrated in order to ensure fairness to all parties, such authorization would provide immediate and meaningful relief to Laclede from the moment it was granted.  First, it would pave the way for making the subsequent adjustment in utility rates that are  necessary to reflect these newly determined depreciation rates.  While there is precedent for making depreciation rate adjustments between rate cases, See Re: Capital City Water Company, Case No. WR-90-118 REMAND, 1993 Mo. PSC LEXIS 47, Report and Order (September 17, 1993), Laclede has previously indicated its willingness to defer the implementation of such changes and any associated rate adjustments until its next general rate case proceeding.

Second, by effecting a return to the standard approach for determining net salvage, the Commission’s decision would help to rectify a significant and continuing source of investor concern over the issue of capital recovery for utilities in this state – a concern that arises directly from the Commission’s prior adoption in certain cases of a Staff method for determining net salvage that produces some of the lowest depreciation rates in the country, among other infirmities that have negative long-term effects on Missouri utilities and ratepayers.  Such a development would undoubtedly allow Laclede and other Missouri utilities to compete for investment dollars on a more favorable basis in the financial markets, to the ultimate benefit of customers.

Third, by deciding that the standard method for determining net salvage is appropriate, the Commission would significantly reduce the level of resources that Laclede, other parties, and the Commission itself, have to routinely expend in preparing for and re-litigating this issue in case after case.  Finally, such a decision would afford meaningful relief by reconfirming that judicial review of important legal and policy matters involving the orders of this Commission is not an empty and illusory process     where the Commission never needs to justify its decisions, but instead one where it complies fully with the mandates of the courts of this state to do just that.  After five long years of having this matter bounce back and forth between the courts and the Commission without resolution, that would perhaps be the most meaningful relief of all.

In view of these considerations, there is no basis for concluding that the predicate for any mootness determination – i.e. the ability to grant meaningful relief – exists in this case.  The Commission should accordingly reject Public Counsel’s mootness claim. 

E.
Any dismissal of this case on mootness grounds would needlessly deprive the Commission of an opportunity to address an important policy issue.
Finally, even if the mootness doctrine was deemed to be applicable to this case, notwithstanding all of the considerations described above, the Commission would still have the discretion to consider and resolve the matters at issue in this case.  As Public Counsel itself recognized in its Reply, even where an issue could be considered moot, it may still be considered and resolved if it involves a question of public interest and importance that is both capable of repetition and escaping review.  State ex rel. Jackson County v. Missouri Public Service Commission, 985 S.W.2d 400, 403 (Mo. App. W.D. 1999).

As Laclede and AmerenUE have previously observed, it is difficult to conceive of an issue that more closely comports with this criteria than the net salvage/depreciation issue under consideration in this case.  Whether viewed in terms of its financial consequences or its potential to effect a sweeping departure from long-standing depreciation principles, the  treatment of net salvage costs has unquestionably been – and continues to be – one of the most important policy issues to have come before the Commission in the past five years.   It is also clearly an issue that is capable of repetition, as demonstrated by its repeated emergence as a major issue in rate case after rate case.  And for five years now it has escaped final judicial review – a circumstance that Public Counsel would apparently like to perpetuate with its suggestion that the Commission take it upon itself to ignore the explicit mandate of one of this state’s appellate courts.  In short, if there was ever an issue that merited resolution under traditional mootness principles, this is it.

In fact, this is an especially appropriate time for the Commission to consider this issue given the substantial resources that the parties have already devoted to compiling and preparing information and testimony for the Commission’s consideration and the fact that  a number of Commissioners have repeatedly indicated a strong desire to grapple with this issue.  In view of these considerations, this is an ideal time for the Commission to evaluate this issue anew.  Moreover, this is an ideal forum for accomplishing that goal in a careful and considered manner given its uncluttered focus on a highly technical issue that can only benefit from an in-depth review.

Simply put, it is clear under both the Court’s opinion and mandate in this case, as well as Missouri law, that so long as the Commission acts in accord with due process of law it is free to take whatever lawful and reasonable action it deems appropriate to resolve this matter in a manner that can be supported by the record.  See State ex rel. GTE North, Inc. v. Public Service Commission, 835 S.W.2d 356, 361-363 (Mo. App. W.D. 1992).  Contrary to Public Counsel’s assertions, the Commission is not in some kind of procedural straight jacket that precludes it from making a policy determination on an issue that it has professed a desire to address.  And it would be an extraordinary thing to conclude otherwise in the face of a standing judicial mandate that directs the Commission to make that very policy determination in a way that is supported by clear reasoning and adequate findings of fact.  For all of these reasons, the Commission should conclude that it not only may, but must continue with this proceeding.
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DATE
CASE/VENUE
EVENT
COMMENT

June 28, 2001
MPSC

Second Report and Order
GR-99-315

MPSC
Second Report and Order
This is the Order that has been remanded to the Commission.

Nov. 29, 2001
GR-2001-629

MPSC
Order Approving  Stipulation and Agreement in 2001 Rate Case
Approved agreement reserving parties rights in appeal of GR-99-315 Second Report and Order 

April 29, 2002
01CV325280

Cole County Circuit Ct.
Judgement and Order affirming Second Report and Order
No mootness argument made regarding the 2001 Rate Case settlement 

Aug-Sept 2002
GR-2002-356
3 stipulation and agreements filed settling 2002 Rate Case  
As in 2001 Rate Case, agreements reserved rights to pursue challenge to Second Report and Order

Oct. 3, 2002
GR-2002-356
Order Approving Stip. and Agrmts


Oct. 3, 2002
WD61486

Western Dist. Ct. of Appeals
Respondent Reply Brief filed by Staff
No mootness argument made regarding the 2001 or 2002 Rate Cases 

Dec. 17, 2002


WD61486

WD Ct. App.
Oral Argument on appeal
No mootness argument made regarding Laclede Rate Cases 

May 28, 2003
WD61486

WD Ct. App.
Court remands Second Report and Order back to the Commission 


Feb. 13, 2004
GR-99-315

MPSC
Laclede files Status Report per Commission’s order
No mootness argument raised.  Staff and Public Counsel concur in Status Report stating that the case is ripe for action by the Commission 

Mar. 29, 2004
GR-99-315

MPSC
Parties file Proposed Findings
No mootness argument made

June 14, 2004
GR-99-315

MPSC
Public Counsel files pleading
Mootness argument raised for the first time

� The Commission’s Order had directed a filing by August 9, 2004, but the Commission extended that date to August 18, 2004 by Order Granting Extension of Time to File Briefs dated August 9, 2004.


�See e.g. Missouri-American Water Company, Report and Order on Remand, Case No. WR-2000-281  (May 27, 2004).


� The account of the procedural history in the Missouri-American Report and Order clearly indicates that the rate case filing relied upon by the Commission in making its mootness determination was filed by the utility after the appeal had been dismissed by the Western District Court of Appeals and remanded to the Commission by the Circuit Court of  Cole County.  See Re: Missouri American Water Company, Case No. WR-2000-281, Report and Order, p. 4.    


� The fact that the rate cases concluded before rather than after the Western District Court of Appeals opinion and mandate was issued makes this case far more analogous to the remand proceeding in Re: Missouri Gas Energy, Case No. GR-96-285, Order Granting Motion to Dismiss Parties Pursuant to Rule 4 CSR 240-2.116 (3) and Order Denying Public Counsel’s Motion to Dismiss Case as Moot and Suspend Briefing Schedule (hereinafter “Order”) (September 14, 2000).  As in this case, the intervening rate proceeding in the Missouri Gas Energy case had occurred during the time when the decision involved in the remand proceeding was on judicial review. Since the court had issued its mandate notwithstanding the occurrence of this intervening rate case, however, the Commission concluded that it had an affirmative obligation to follow the court’s instructions and hold a hearing to decide the case.  As a result, the Commission denied Public Counsel’s motion to dismiss the proceeding on mootness grounds.  Order, p. 9.                   


� Laclede and AmerenUE also believe it is unreasonable to assume that the Commission, its regulatory law judges, and the other parties to this case are so unschooled on the basics of the mootness doctrine that they somehow missed its applicability on the numerous prior occasions where it could have been raised.   Instead, the far better assumption is that the Commission, like the remaining parties to this case, did not assert, and has not asserted, the mootness doctrine out of a recognition that it would be highly improper to do so in light of the considerations discussed above.  


�Any suggestion that the Commission would not be granting meaningful relief because implementation of the authorization, including any associated rate adjustments, would be deferred until Laclede’s next general rate case proceeding would be completely misplaced.  The Commission has a long history of granting various forms of relief that do not have any immediate impact on rates.  For example, the Commission routinely grants accounting authority orders that simply permit utilities to defer costs for later consideration in a rate case. Re: Missouri Public Service, Case Nos. EO-91-358 and EO-91-360 (1991); Re: Laclede Gas Company, Case Nos. GR-96-193; GR-99-315, and GR-2001-629; Re: UtiliCorp United Inc. d/b/a Missouri Public Service and St. Joseph Light and Power Company, Case No. GA-2002-285. The Commission’s power to grant such relief has also been upheld by the courts. State ex rel. Office of the Public Counsel v. Public Service Commission, 858 S.W. 2d 806 (Mo. App. W.D. 1993). The Commission has also decided rate design issues and made other policy determinations outside the context of rate cases that will have an eventual impact on rates.  Re: Laclede Gas Company’s PGA Rate Design, GR-94-328, 4 Mo.PSC 3d 32 (1995); Re: Investigation into the Class Cost of Service and Rate Design for Union Electric Company, Case No. EO-96-15, 8 Mo.PSC 3d 407 (1999).  In none of these instances, has the Commission concluded that it is powerless to act because the absence of an immediate rate adjustment means it cannot grant any meaningful relief.     
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