BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the matter of Union Electric Company,

)

d/b/a AmerenUE’s Tariffs to Increase Its

)
Case No. ER-2010-0036

Annual Revenues for Electric Service

)

MOTION TO COMPEL RESPONSES FROM MIEC;
MOTION FOR EXPEDITED TREATMENT AND
REQUEST FOR WAIVER OF 4 CSR 240-2.100(2)


COMES NOW the Midwest Energy Users’ Association (“MEUA”), pursuant to 4 CSR 240-2.090 of the Missouri Public Service Commission’s Rules of Practice and Procedure, and for its Motion to Compel responses to Data Requests from MIEC, Motion for Expedited Treatment and Request for Waiver of 4 CSR 240-2.100(2) respectfully states as follows:

1.
PARTIES
1.
Midwest Energy Users’ Association is an unincorporated group of large commercial customers.  Each of the members of MEUA takes electric service from AmerenUE under the Large General Service / Small Primary Service tariff.  MEUA was granted intervention by the Commission in an order dated August 28, 2009.

2.
Missouri Industrial Energy Consumers (“MIEC”) is a group of large industrial consumers of AmerenUE.  In an Application dated August 10, 2009, MIEC sought intervention on behalf of itself as an association and separately on behalf of its individual entities.
  On August 26, 2009, the Commission issued its Order Granting the Application to Intervene of Missouri Industrial Energy Consumers.  In that Order, the Commission ordered that “The Application to Intervene of the Missouri Industrial Energy Consumers, as individual entities and as an association, is granted.”
  
II.
BACKGROUND AND NORANDA’S POSITION

3.
On January 6, 2010, MIEC filed the rate design testimony of Maurice Brubaker.  On February 3, 2010, MIEC filed the Revised Direct Testimony of Maurice Brubaker.  In his direct testimony, Mr. Brubaker presents a cost study which indicates that all of the non-residential classes are paying rates above their cost of service.  In an effort to rectify the rates of these non-residential customers, Mr. Brubaker initially advocates that all classes be moved 20% towards their cost of service.  Strangely, however, Mr. Brubaker then proposes a second adjustment, based upon “unique circumstances.”  This unprecedented discriminatory adjustment, moves MIEC’s most recent client (Noranda Aluminum) entirely to their cost of service while leaving all other non-residential classes, especially the LGS / SP class, above their cost of service.  In order to provide Noranda this rate concession, Brubaker proposes that the rates of all other classes be increased.  Brubaker’s testimony did not end with the proposal to grant Noranda a cost based rate.  Instead, Mr. Brubaker takes the extraordinary step of proposing that Noranda be given a rate that is actually below its cost of service.  It is important to recognize that Mr. Brubaker’s proposals in this case, especially the suggestion that Noranda be given a rate that is below its cost of service, constitute a radical departure from his proposals in either of Ameren’s two most recent cases.

4.
Recognizing the novel, if not contradictory nature of Mr. Brubaker’s testimony in this case, MEUA’s submitted several data requests.  Those data requests, consisting of 24 separate questions, were issued on January 29, 2010. (Attachment 1).  On February 6, 2010, MIEC objected to several of those questions. (Attachment 2).  Given the inadequacy of MIEC’s objections, MEUA held a conference call with counsel for MIEC as well as the presiding officer on February 11, 2010.  On February 12, 2010, MIEC provided responses to only 18 of the 24 questions. (Attachment 3).  As indicated in this pleading, MEUA believes that the MIEC objections to the remaining 6 data requests are inadequate.  As such, MEUA requests that the Commission compel responses to these six (6) MEUA requests.
III.
DATA REQUESTS AND OBJECTIONS

5.
In its objections, MIEC objected, and failed to provide responses, to the following data requests.
►MEUA-1.2: 

a)
Please provide a full accounting of the compensation Brubaker and Associates has received, to date, for its participation in this proceeding.  

b) Please provide a break-down of this compensation by particular activity.  For instance, break-down by revenue requirement versus class cost of service activities. 

c) Please provide an estimate for all remaining costs associated with Brubaker and Associates’ participation in this proceeding.

d) Please provide a full accounting of the compensation Brubaker and Associated has received, to date, from Noranda associated with its participation in this proceeding.

e) Please provide a break-down of this compensation received from Noranda, to date, by particular activity.  For instance, break-down by revenue requirement versus class cost of service. 

f) Please provide any contract or other documents detailing the arrangement for billing of legal or professional services to the individual members of MIEC.  Please provide a discussion of how this billing arrangement has changed with the addition of Noranda to MIEC.

►MEUA-1.4: Please provide citations to every case in which Mr. Brubaker has recommended that a specific class be provided a cost-based rate based upon “unique circumstances.”  Please provide a description of those “unique circumstances.”  Please provide a copy of all relevant testimony from those cases.

►MEUA-1.5: Please provide citations to every case in which Mr. Brubaker has seen a public utility commission grant special class cost of service consideration to a particular class based upon “unique circumstances.”

►MEUA-1.6: At page 32, Mr. Brubaker refers to the role that electric rates play in economic development, specifically job creation and job retention.  Please provide all studies which support the linkage between electric rates and job creation / retention.

►MEUA-1.13: Please provide citations to every case in which Mr. Brubaker has recommended or agreed to a below-cost rate for a particular customer or class.  Please provide copies of Mr. Brubaker’s testimony in which he has either recommended or agreed to a below-cost rate for a particular customer or class.

►MEUA-1.22: Please describe in detail Noranda’s reaction upon being notified that Mr. Brubaker’s class cost of service study included a misallocation of income taxes.

6.
As revealed by their Objections, MIEC has no legally recognized basis to deny responses to each of these six data requests.  As such, MIEC should be compelled to respond, in full, to each of these data requests.
IV.
COMPLIANCE WITH RULE

7.
Consistent with Commission Rule 4 CSR 240-2.090(8)(A), counsel certifies that he has complied with all rule prerequisites to the filing of this Motion.  Specifically, counsel has conferred by telephone with counsel for MIEC / Noranda on February 10.  Furthermore, consistent with 8(B) of that same rule, counsel participated in a telephone conference with the presiding officer on February 11.  As such, this Motion is ripe for consideration by the Commission.

V.
MOTION FOR EXPEDITED TREATMENT


8.
Pursuant to 4 CSR 240-2.080, MEUA seeks expedited treatment for this Motion.  Consistent with that request, MEUA asks that the Commission rule on this matter at its regularly scheduled agenda session on March 3, 2010 with an Order compelling responses from Respondents by March 5, 2010.  Consistent with this request, MEUA asks that the Commission consider this Motion with the previous two motions at its on-the-record conference currently scheduled for March 3, 2010.  MEUA asks for this expedited treatment because the evidentiary hearing in this matter is scheduled to commence on March 15.  Action by this date will allow counsel to send additional clarifying discovery as well as engage in any necessary depositions.  Consistent with this request and in order to allow the Commission to process this request at its March 3 agenda meeting, MEUA asks that any response be filed by March 1.  This will allow MEUA to file a response, if necessary, in time to be reviewed by the Commission.


9.
This Motion was filed as early as reasonably practical.  MIEC’s objections were received on February 6.  Recognizing that MIEC indicated that it would provide responses to certain questions, counsel did not want to file this Motion to Compel until those responses were received on February 12.  Furthermore, counsel initially believed that the Commission, by addressing two previous Motions to Compel, may make this Motion unnecessary.  When the Commission decided to hold an on-the-record conference, counsel expeditiously prepared and filed this Motion.  As such, this Motion and the request for expedited treatment are timely and appropriate.

VI.
REQUEST FOR WAIVER

10.
4 CSR 240-2.100 provides limits on a party’s ability to seek a subpoena to compel a witness’ attendance at a deposition.  Subsection 2 of that rule provides: “Except for a showing of good cause, a subpoena or a subpoena duces tecum shall not be issued fewer than twenty (20) days before a hearing.”  Therefore, since the hearing in this matter is scheduled to commence on March 15, the latest a subpoena could be sought would be February 23.  Recognizing that Noranda has blatantly disregarded all discovery up to this point in time, counsel has been unable to prepare for or schedule a deposition of MIECs witness.  For this reason, MEUA asserts that good cause has been shown for the Commission to waive 4 CSR 240-2.100 and permit the issuance of subpoenas at any time up to the commencement of the hearing in this matter.
WHEREFORE, MEUA respectfully requests that the Commission: (1) act on this matter in an expedited fashion; (2) issue its Order compelling responses to Data Requests from MIEC; and (3) waive the requirements of 4 CSR 240-2.100(2) and allow subpoenas and depositions of MIEC witness any time up to the commencement of the hearing in this matter.  Further, MEUA requests that the Commission issue any orders in the way of sanctions that it deems appropriate and reasonable.
Respectfully submitted,
FINNEGAN, CONRAD & PETERSON, L.C.
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David L. Woodsmall, MBE #40747

428 E. Capitol, Suite 300
Jefferson City, Missouri 65101
(573) 635-2700
Facsimile: (573) 635-6998
Internet: dwoodsmall@fcplaw.com
ATTORNEY FOR THE MIDWEST ENERGY USERS’ ASSOCIATION

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this day served the foregoing pleading by email, facsimile or First Class United States Mail to all parties by their attorneys of record as provided by the Secretary of the Commission.
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David L. Woodsmall

Dated: February 25, 2010
� Application to Intervene of Missouri Industrial Energy Consumers, dated August 10, 2009, at page 1.


� Order Granting Application to Intervene of Missouri Industrial Energy Consumers, issued August 26, 2009, at page 2 (emphasis added).  See, Attachment 1.
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