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SBC and the incumbent local exchange interveners take a simplistic and unrealistic view of Section 392.245, RSMo 2000, such that the intent and purpose of price cap regulation is defeated.  The Staff also adopts a constrained and narrow interpretation of the statute that defeats the Commission's overall regulatory purpose to ensure that rates are just, reasonable, and nondiscriminatory and are otherwise consistent with the public interest.  Section 392.200, RSMo and Section 392.185, RSMo.  

These parties look at the first sentence of Section 392.245.1,RSMo and simply say that the General Assembly's language meant that the adoption of price cap regulation in and of itself provides for just and reasonable rates and, therefore, the Public Service Commission and the protection it affords ratepayers and the public interest is ordered out of the picture and dismissed as a significant participant in the ratemaking process.  Under their interpretation, the Commission's only duty is to wield a rubber stamp for the companies' desired rate increases.  And the Commission better be quick about it, since the statute says that the tariffs "shall be approved by the Commission within 30 days, . . ." Section 392.245.4 (5), RSMo.  This interpretation of the statute is unsound and unreasonable.

SBC's very first statement in its memorandum reflects unsound legal analysis.  The price cap statute does not automatically require the PSC to approve tariffs filed by a price cap regulated company.  A fair and reasoned review of the PSC authority and duties in Chapter 386 and Chapter 392, as well as the appellate cases involving the Commission's jurisdiction and authority, point to the Commission as the legislature's agent to protect the public and to implement the purposes of these chapters as outlined in Section 392.185, RSMo. The transition of a company from a rate of return regulated company to a price cap company does not imprint the company’s future pricing decisions with the seal of "just and reasonable rates." Section 392.245.1 does not anoint the rates imposed by price cap companies as just and reasonable.  That section is the statutory authorization for price cap regulation as an alternative form of regulation.  Prior to SB 507, the only authorized form of regulation for incumbent local exchange companies (with few exceptions) was rate of return regulation. See, Section 392.240.1, RSMo. 

 The goal of all regulation, be it rate of return, competitive, price cap regulation or other alternative or incentive regulation, is to ensure that rates are just and reasonable for both the ratepayers and the utility.  That is the thrust of the language in subsection 1 of Section 392.245 concerning ensuring just and reasonable rates. The Commission has recognized this as the meaning of that phrase in In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination that it is subject to Price Cap Regulation Under Section 392.245, RSMo Supp. 1996 (TO-97-397) September 16, 1997. p.18.

The PSC retains the authority and duty to carry out the intent and purpose of the telecommunications law set out in Section 392.185, RSMo.  The Commission would be hampered or even denied that role if the price cap regulated ILECs have unrestricted and unreviewable power to increase rates for all services (other than local basic service and switched access service) each year by 8% without consideration of any other factor other than the whim of the companies.  As it is technically possible for all incumbent local exchange companies to meet the requirements for price cap regulation, SBC's reasoning could foreclose any PSC review of virtually all telecommunications services in the state.

While price caps for all ILECs may not come to pass, it is the logical extension of that interpretation.  It is an outcome that, given the purposes of Section 392.185 and price cap regulation, the General Assembly surely did not intend.


With SBC's interpretation, price cap companies would have immunity from PSC oversight far in excess of the limited review for competitive companies. The Commission has already affirmed its authority to review the rates of competitive companies for lawfulness and reasonableness. In the Matter of the Access Rates to be Charged by Competitive Local Exchange Telecommunications Companies in the State of Missouri.  (TO-99-596) June 1, 2000. p.25-26; In the Matter of an Investigation of the Actual Costs Incurred in Providing Exchange Access Service and the Access Rates to be Charged by Competitive Local Exchange Telecommunications Companies in the State of Missouri. Case No. TR-2001-65 (August 26, 2003) p. 16; Section 386.250 (2) provided the Commission's specific authority.


SBC states that Sections 392.245.11 and Section 392.245.4 (5) are clear and unambiguous.  Unfortunately, SBC reads these provisions incorrectly.  


Section 392.245.11 establishes the time and percentage limits for rate increases for nonbasic services.  This subsection is not a grant of authority for the company, but is the definition of the limitation on the company's ratemaking ability. It sets the price caps (both as to frequency and as to amount) for the protection of the ratepayers consistent with competition considerations. (Section 392.185 (6), RSMo)  It then goes on to establish the procedural conditions or process the company must follow to implement its rate increases.  It must provide notice to the Commission and file tariffs; these are technical and procedural matters.  The statute does make these the exclusive procedural requirements nor does it specifically exclude the application of any other substantive conditions to this technical process.  The Commission by Rule 4 CSR 240-3.545 now requires telecommunication tariffs be filed at least 30 days prior to their effective date and requires a descriptive summary of the customer impact. 


Under SBC's theory, notice of the increase rates would not be mandatory.  Notice of rate increase to affected ratepayers is now required as a condition of approval for competitive telecommunications companies. Section 392.500, RSMo mandates at least 10 days notice before the increases become effective.  The General Assembly would not have exempted price cap companies from providing customers notice of increases, given that they have a greater degree of regulation than competitive companies.  Such an outcome violates the very essence of fundamental fairness in the process and is inconsistent with a just and reasonable ratemaking process.  SBC's interpretation is unsound and unreasonable.


Section 392.245.4 (5) provides that the price cap company may change the rates for services.  The conditions attached to these changes are (1) they are consistent with Section 392.200 and (2) the rate does not exceed the maximum allowable price established for that service.  Contrary to the Staff's assertion, Section 392.245 does not trump Section 392.200 as a specific statute over a general statute.  The logic of that argument disappears with the specific incorporation of Section 392.200 provisions as a condition of price cap rate changes for nonbasic service.  With Section 392.200 engrafted into the price cap system by specific legislative direction, there cannot be any reasonable doubt that price cap rates must meet the mandate of Section 392.200:

(1) just and reasonable (Section 392.200.1)

(2) not more than allowed by law or order or decision of the commission (Section 392.220.1)

(3) not discriminatory
(Section 392.200. 2, .3 and .4)

There can be no doubt that the Commission has full authority to review the rates of telecommunication companies to determine compliance with these mandates applicable to all telecommunications companies.


SBC, the Staff, and the interveners make a strained and unreasonable interpretation of the statute that the law compels the PSC to approve these tariffs without any review or exercise of its statutory powers or duties or discretion. They conclude that by filing tariffs the PSC "shall" approve them within 30 days, no questions asked, no answers given, no review tolerated. This interpretation makes price cap ratemaking like the operation of a gumball machine: insert a coin (file a tariff), turn the handle (wait 30 days), and out drops the treat (an approved rate increase). That is the essence of SBC's interpretation. It is unsound and unreasonable.


This interpretation that "shall" means mandatory action is again a simplistic approach to statutory construction.  It overlooks the appropriate principle of statutory construction when the statute provides a time period for a government official or body to act.    In St. Louis County v. State Tax Commission, 529 S.W.2d 384, 386 (Mo 1975), the Court quoted this principle from Sutherland on Statutory Construction with approval: 
"For the reason that individuals or the public should not be made to suffer for the dereliction of public officers provisions regulating the duties of public officers and specifying the time for their performance are in that regard generally directory. A statute specifying a time within which a public officer is to perform an official act regarding the rights and duties of others is directory unless the nature of the act to be performed, or the phraseology of the statute, is such that the designation of time must be considered a limitation of the power of the officer."

See also, State v. Felker, 336 SW 2d 419, 420 (Mo App S. D. 1960) that applied the same principle involving a statute that required that a special election for the purpose of electing councilmen shall be held "within sixty days after the date of adoption."

The 30 days time period is to provide procedural uniformity and convenience in the price cap ratemaking process to avoid unnecessary delay in the Commission's review and decision.  


In Lewis v. Gibbons, 80 S.W.3d 461, 466 (Mo 2002) the Court held that "the primary rule of statutory construction is to ascertain the intent of the legislature from the language used, to give effect to the intent if possible, and to consider the words in their plain and ordinary meaning. Wolff Shoe Co. v. Director of Revenue, 762 S.W.2d 29, 31 (Mo. banc 1988) The construction of statutes is not to be hyper-technical, but instead is to be "reasonable and logical and [to] give meaning to the statutes." State ex rel. Rhodes v. Crouch, 621 S.W.2d 47, 49 (Mo. banc 1981)."

CONCLUSION

Public Counsel offers the Commission a road map to a reasonable and logical construction and application of Section 392.245 that gives meaning and effect to Chapters 386 and 392, RSMo and avoids an absurd and unreasonable interpretation. If the Commission adopts the arguments of SBC, the Staff, and the Interveners, the goals for telecommunications in Section 392.185, RSMo become empty and the protections afforded the ratepayers and the public interest become toothless. 
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