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In the Matter of the Petition of Farber
)

Telephone Company for Suspension and 
)

Case No. TO-2004-0437

Modification of the FCC’s Requirement to
)



Implement Number Portability.
)

In the Matter of the Petition of Peace Valley
)

Telephone Company for Suspension and 
)

Case No. TO-2004-0438

Modification of the FCC’s Requirement to
)



Implement Number Portability.
)

In the Matter of the Petition of Alma
)

Telephone Company for Suspension of the
)

Case No. IO-2004-0453

Federal Communications Commission 
)

Requirement to Implement Number Portability.
)

In the Matter of the Petition of New Florence
)

Telephone Company for Suspension and 
)

Case No. TO-2004-0503

Modification of the FCC’s Requirement to
)



Implement Number Portability.
)

SUPPORTING COMMENTS OF THE OFFICE OF THE PUBLIC COUNSEL

REGARDING THE UNANIMOUS STIPULATION AND AGREEMENT 
Introduction

The Staff of the Missouri Public Service Commission, the Public Counsel and a number of rural incumbent local exchange service providers submitted Unanimous Stipulations and Agreements seeking modification of the wireline to wireless telephone number porting requirements called for in the Federal Communications Commission’s November 10, 2003 Order. While Public Counsel is a signatory party to the Stipulations and Agreements,  Public Counsel believes the best course of action now is to suspend the local number portability requirements in the FCC's Order for the petitioning carriers to further consider customer impacts and to monitor developments of the pending judicial appeals of the FCC’s Order.  

Public Counsel suggests that suspension is the most appropriate PSC action at this time since implementation, even of the modified LNP procedures, may cause customer confusion and will generate substantial costs to the wireline companies and their customers. With the avoidance of these costs by both companies and customers, the suspension can assure the reliability and affordability of local service and avoid the unnecessary expense and customer confusion. 

The FCC's November 10, 2003 Order left unresolved important issues.  These issues include the impact a surcharge cost recovery mechanism may have on affordability and a state commission’s authority to ensure that there are adequate customer protections involving ported numbers.  Rural carrier organizations have challenged in federal court various aspects of the Order.  These pending appeals even seek review of the most fundamental issue of whether porting from a landline to a wireless carrier in an exchange is required under existing FCC rules.

Missouri rural carriers seek relief from the FCC LNP requirements

Section 251(f)(2) of the Federal Telecommunications Act of 1996 provides that local exchange carriers with fewer than 2 percent of the nation's subscriber lines may petition a state commission for suspension or modification of the requirements of § 251(b) or (c). On March 24, 2004, a group of qualified incumbent local exchange carriers filed for suspension and modification of their Section 251(b) obligations to provide local number portability (“LNP”) to requesting wireless providers. 

The petitioning rural carriers originally sought suspension primarily because the FCC’s recent LNP decision identified, but left unresolved important call rating and routing issues for small rural carriers. The Stipulations (II Facts, paragraphs 15 through 19) describe the rural incumbents' concerns as the basis for requesting suspension until the routing and rating issues are resolved by the FCC.  In paragraph 14, the petitioning rural carriers propose a modification that would designate a requesting carrier as the party responsible for arranging and paying for traffic that must be transported beyond the existing local exchange boundaries. 

Public Counsel shares the concerns raised by the rural carriers in seeking suspension and modification. Many rural companies do not presently own facilities or have arrangements with third-party carriers that would allow them to port numbers and deliver associated local calls outside of their exchange boundaries as envisioned by the FCC Order.

 There are other unresolved issues.  The FCC does not provide clear guidance on how state commissions and the FCC will share responsibility for ensuring seamless ports for customers in an intermodal porting environment or to provide a process whereby customers can report and rectify porting problems when a state regulated and federally regulated provider are involved. 

In addition, Public Counsel has significant concerns regarding the ultimate cost which porting carriers may seek to recover from wireline basic local customers. There are recurring costs associated with ongoing activities, such as “dipping on the data base” to identify the correct carrier to route traffic to. These costs are not affected by the Stipulation and, therefore, would not be shifted to a requesting carrier.  Public Counsel recently requested information regarding these costs, but these costs are not known for many companies.  Based on the information Public Counsel has been able to review, it appears that the costs for the petitioner are substantial The FCC is receptive to allowing incumbent local carriers to pass these costs to landline local exchange customers in a surcharge, whatever the surcharge cost.  But at present, the level of recurring costs that carriers might seek to recover has not been discussed. 

While the proposed modification contained in the Stipulations and Agreements will address the incumbent local exchange carriers’ issues of transport and intercarrier compensation, it does not go far enough to provide certainty to consumers in terms of service, reliability, or cost. Because the modifications set forth in these Stipulations and Agreements benefit consumers, although not to the fullest extent that a suspension would at this time, Public Counsel agrees that in lieu of a suspension, the next best action for the Commission to take is approve the agreed upon modifications. 

Suspension of LNP requirements is in the public interest.  

Court challenges are currently pending to examine various aspects of the FCC’s orders imposing wireline-to-wireless LNP on small carriers U. S. Telecom Ass'n v. FCC, Case No.03-1414 and National Telecom Cooperative Ass'n v. FCC, Case. No.03-1443, U. S. Court of Appeals (D.C. District).  The Iowa Public Utilities Board has suspended the operation of the implementation of LNP under circumstances similar to those in these Missouri rural carrier cases. In re: Telephone Number Portability, CC Docket No. 95-116, January 16, 2004. The Board recognized that if a temporary stay of the FCC's May 24, 2004 deadline is not granted pending the Board's consideration of the rural carriers' petitions, the proceedings would become moot.  The Board therefore found: "This fact, by itself, is sufficient to justify granting a stay while the Board considers the petition. The public interest requires no less."

Public Counsel suggests that the public interest would be advanced and preserved if the PSC grants suspension at this time pending full judicial review and an opportunity resolve open and important issues involving LNP.  In the alternative, if the PSC does not wish suspend the effectiveness of the Order, then Public Counsel declares its support of the modifications set forth in the Stipulations and Agreements.
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