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Introduction

The Office of the Public Counsel asks the Missouri Public Service Commission to take jurisdiction for the review of SBC's tariff implementing increases in certain rates for nonbasic service pursuant to price cap regulation under Section 392.245, RSMo 2000.  By viewing the price cap statute in the context of the entire legislative plan for the regulation of telecommunications companies, the PSC has authority to review the proposed rate increases to determine if the proposed rates are just and reasonable and if the proposed rates are in the public interest.  The 8% cap for the maximum allowable rates for nonbasic services in the price cap statute is not a grant of unbridled and unreviewable authority of SBC and other price cap companies to increase these rates each year.  The 8% is a maximum limit designed to protect the ratepayer from rate shock and from price increases that are not "disciplined" by effective competition.  The Commission still retains authority to require justification for changes in the rates, especially if there is a question of whether the resultant rates are just and reasonable and whether they are in the public interest.  The Commission should employ a standard of review like that for other ratemaking decisions, with the exception that the PSC may not consider the company's rate of return on equity and earnings as part of its decision making.

Jurisdiction and Authority to Regulate Rates for Price Cap Regulated Companies

In 1913, the General Assembly created the Public Service Commission and delegated to it the state's police power to establish utility rates, subject to judicial review for reasonableness.  Lightfoot v. City of Springfield, 361 Mo. 659, 236 S.W.2d 348 (1951).  The Commission's purpose is to protect the consumer against the natural monopoly of the public utility, generally the sole provider of a public necessity.  May Dep't Stores Co. v. Union Electric Light & Power Co., 341 Mo. 299, 107 S.W.2d 41, 48 (1937).  To that end, the Commission's duty is to ensure that telephone facilities provided by regulated corporations are adequate and that their rates are just and reasonable.  Section 392.200.1, RSMo 2000.  A "just and reasonable" rate is one that is just and reasonable to both the utility and its customers, State ex rel. Valley Sewage Co. v. Public Service Commission, 515 S.W.2d 845 (Mo. App. 1974).  A just and reasonable rate is one that is no more than is necessary to "keep public utility plants in proper repair for effective public service, [and] . . . to insure to the investors a reasonable return upon funds invested."  State ex rel. Washington University et al. v. Public Service Commission et al., 272 S.W. 971, 973  (Mo banc 1925).  The Commission has general supervision of telephone companies under Section 386.230.1, RSMo 2000.  The PSC can investigate any matter including rates and adequacy of telecommunications services and provide relief where warranted.  Section 386.330.1 and  .2; Section 392.200.1, RSMo.  Even with the transition of rate of return, monopoly regulation to a more competitive environment under the present statutory scheme, the PSC has a duty to act in the public interest.  The Commission’s authority to act on rates can be found in Section 392.185 (4), RSMo that mandates that a legislative purpose of the PSC is to “ensure that customers pay only reasonable charges for telecommunications service.”  Section 392.185 (6), RSMo recognizes the new era of regulation that the PSC, the telecommunications companies, and the ratepayers face in that intent of the legislature is for the PSC to allow “full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”  (Emphasis supplied).

Section 392.185, RSMo 2000 provides the legislative goals and purposes of the General Assembly that must be implemented when applying telecommunications statutes.  It does not limit the PSC’s authority over competitive or price cap companies.  Section 392.190, RSMo defines the scope of sections 392.109 to 392.530 (almost all of Chapter 392) to every telecommunications company without excluding competitive and price cap companies.  Section 392.470, RSMo states that the PSC can impose any conditions that it deems reasonable and necessary upon any company providing telecommunications service if those conditions are in the public interest and are consistent with the provisions and purposes of the chapter.  Once again, there is no exemption or exclusion for competitive companies or price cap companies.

A competitive classification or price cap regulation does not set the company free from all PSC supervision of its rates and conduct (Section 386.320), but rather allows for flexibility for rate-making within the statutory parameters.  (Section 392.245; 392.200)  The companies remain under the PSC's exercise of its regulatory authority.  (Section 392.470 and 386. (2) (7); Sec. 392.200).

The PSC’s authority over rate of return, price cap, and competitive companies has been recently applied in the case involving the pricing and the provision of Metropolitan Calling Area plans in St. Louis, Kansas City, and Springfield.  (In the Matter of an Investigation for the Purposes of Clarifying and Determining Certain Aspects Surrounding the Provisioning of Metropolitan Calling Area Service after the Passage and Implementation of the Telecommunications Act of 1996, TO-99-483 (issued September 7, 2000))  This case was decided after the enactment of SB 507 that established the authority for competitive local exchange companies and price cap regulation.  The PSC specifically found that the original MCA rates it set in 1992 rates remain just and reasonable and are still a just and reasonable cap on the price of MCA to protect consumers from price increases.  This MCA cap did not exempt price cap, rate of return or competitive companies.


In the case involving the cap on CLEC access rates, the PSC specifically held that it had jurisdiction over all telecommunications companies certificated and doing business in the state. 

"Every entity seeking to provide or resell telecommunications services in the state of Missouri must possess a certificate of service authority from the Missouri Public Service Commission.  Sections 386.020 (51) and 392.410.2 RSMo Supp. 1999; Section 392.440.  The Commission may impose any condition or conditions it deems reasonable and necessary upon any company providing telecommunications service, consistent with the public interest and the provisions and purposes of Chapter 392, RSMo Section 392.470.1. . . . Unless otherwise specifically provided by statute, the Commission has broad jurisdiction over the services, activities, and rates of telecommunications companies pursuant to Chapters 386 and 392, RSMo. Section 392.380. . . Regardless of a company's classification, the Commission retains basic regulatory authority over every telecommunications company certificated in the state of Missouri. Section 392.390.

In the Matter of the Access Rates to be Charged by Competitive Local Exchange Telecommunications Companies in the State of Missouri.  (TO-99-596) June 1, 2000. p. 25-26. 

Accord, In the Matter of an Investigation of the Actual Costs Incurred in Providing Exchange Access Service and the Access Rates to be Charged by Competitive Local Exchange Telecommunications Companies in the State of Missouri. Case No. TR-2001-65 (August 26, 2003) p. 16 (rehearing motion pending) that points to Section 386.250 (2) for the Commission's jurisdiction over all parties in this case.

In the very Report and Order that authorized price cap regulation for SBC, the PSC held that regulation under Section 392.245, RSMo does not immunize SBC from PSC regulatory authority. 


"Finally, the Commission stresses that the application of price cap regulation under Section 392.245.2 will not exempt a company so regulated from the jurisdiction and oversight of this Commission.  Price cap regulation is a method of regulating the maximum prices charged by a company.  See, Section 392.245.1.  While it is true that a complaint based upon Section 390.240.1, RSMo 1994, which hinges on allegations of overearnings under the rate base/rate of return regulation, will no longer be cognizable, this Commission will retain its ability to appropriately regulate such companies and to entertain complaints other than Section 392.240.1.  


In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination that it is subject to Price Cap Regulation Under Section 392.245, RSMo Supp. 1996 (TO-97-397) September 16, 1997. p. 25.

The jurisdiction of the Commission over the rates of all telecommunications companies is clear.  The PSC stands in the place of the state to protect ratepayers and to preserve the best interests of the public and otherwise carryout the intent and purpose of the telecommunications regulatory statutes defined by Section 392.185, RSMo 2000.  The only outright restriction on the Commission's oversight authority in Section 392.245 is the restriction on consideration of rate base/ rate of return considerations in Section 392.240.1, RSMo 2000.  The reading of all the PSC and telecommunications regulatory statutes in pari material provides the appropriate context of the price cap statute's provisions and the appropriate manner to give effect to the purposes of the statute in the overall regulatory scheme.

Price Cap Statute Must be Read within the Context of the Entire Regulatory Scheme To Give Effect to its Purpose

SBC and interveners Sprint, CenturyTel, and Spectra will urge the Commission to take the narrowest of views on Section 245.245, RSMo to deny the Commission its right to review any increase in the rates of nonbasic services of 8% or less.  In essence, these price cap companies will urge a construction that gives these companies an entitlement and a guarantee of 8% increases per year.  With that construction, their position is to give the companies automatic increases in the sole discretion of the company notwithstanding any other factors.  To adopt this interpretation of the price cap statute is to give the companies an absolute right to 8% increases in rates without any review, oversight, or ability of the PSC to moderate or prevent the increases.

To apply the statute in this manner is to defeat the intent and purpose not only of the price cap statute (Section 392.245, RSMo), but also to defeat the very purpose of the regulatory system: protection of the ratepayer and protection of the public interest.  If the PSC has no authority to review those 8% rate increases and to act on behalf of the ratepayers and the public interest, then the clock has been turned back to before 1913 and the creation of the Commission.  There is a hole in fabric of the state's power to protect its citizens.  It's an 8% per year hole for each nonbasic telecommunication service offered by any price cap company.  A better reasoned approach to construing the price cap statute is to view it in context of the entire tapestry of utility regulation, especially telecommunications.

Throughout the entire regulatory system for telecommunications in Chapter 392, RSMo 2000, competition is the precondition for changes in regulation.  The classification of telecommunications companies and services as non-competitive, transitionally competitive, or competitive governs many of the provisions for the manner and method of regulation as well as the discretion available to the company to change or increase rates.

At the passage of Senate Bill 507, incumbent local exchange companies were monopoly companies regulated under rate of return regulation.  With proper and lawful qualification, rate of return companies can transition to a lesser degree of regulation for its pricing methods.  With the passage of time and the development of effective competition to discipline prices of the incumbent, the incumbent price cap company can again transition its pricing authority for certain qualified services to competitive status.  Regulation is a substitute for price competition under monopoly conditions; as competition develops, it becomes a substitute for price regulation. 

Price cap companies still have a high degree of monopoly characteristics and attributes.  While the mere presence of a competitor in one of the incumbent's exchanges is sufficient to allow price cap regulation, the incumbent still enjoys a widespread monopoly over most of its services, especially the basic local service and the control of the loop.  While the incumbent remains a monopoly in fact as a price cap company, the ratepayer is still subject to monopoly pricing and must be protected.  It is only when effective competition rises to a level to discipline pricing by the incumbent does the need for PSC oversight of pricing diminish.  Note well that the pricing oversight is diminished in theory only, and not extinguished.  In practice, pricing tactics in the competitive market may give the PSC cause to take a more active role that economic theory may assume.

The Commission cannot look at one phrase, one sentence, or even one subsection of a statute to divine the legislative purpose and intent.  Rather it must look at the whole statutory scheme that applies to the subject matter in order to give the proper context to the words.  "Statutes relating to the same subject matter are considered in pari materia.  State ex. Rel Director of Revenue v. Gaertner, 32 SW 3d 564., 566 (Mo banc 2000).  This doctrine requires that statutes relating to the same subject matter must be construed together even though they are found in different chapters or were enacted at different times.  The provisions of the entire legislative act must be considered together and all provisions must be harmonized if possible.  Hagan v. Director of Revenue, 968 SW 2d 704, 706 (Mo banc 1998).  The legislation must be read consistently and in harmony with all statutes of a related subject matter.  Baldwin v. Director of Revenue, 38 SW 3d 401405 (Mo banc 2001).

The courts attempt to ascertain the intention of the General Assembly, if possible, by faithfully giving the language of the act its plain and rational meaning if such can be done.  Under this primary rule of construction, the court must "consider and give weight to the object sought to be accomplished, the manifest purpose of the act; and we avoid, if possible, any construction which will lead to absurd or unreasonable results."  (Court's emphasis)  State v. Tustin, 322 SW2d 179, 182 (Mo App 1959)

"The construction of a statute should accord with reason and common sense and should not require unreasonable things.  [Cite omitted]  The reason of the law should prevail over its letter, and general terms should be so limited in their application as not to lead to injustice, oppression or an absurd consequence, the presumption being that the legislature intended no such anomalous results."  State ex rel. McPherson v. St. Louis & S. F. R. Co., 79 S.W. 714, 716 (Mo App. 1904) 

As Senate Bill 507 moved through the General Assembly, price cap regulation and the move toward a competitive market place in all sectors of telecommunications service was characterized to the legislators and the public as a necessary means to allow incumbent companies to quickly respond to competition with minimal regulatory process and delay.  These companies wanted to quickly reduce prices in the face of competition.  The long distance carriers urged provisions for “access reform” that would rebalance their concern about access rates.  Therefore, SB 507 and Section 392.245 provides a means to reduce switched access charges they pay local companies to use the local network for toll calls with a “rebalancing” (read "increase") of basic local rates to offset some or all of the lost revenue. 

As Senate Bill 507 advanced toward approval, the companies repeated assured lawmakers and the public that price reductions would occur and that price cap regulation gave them the downward price flexibility to meet competition.  To avoid single issue ratemaking problems and to free the incumbent companies from earnings reviews, price cap companies would no longer be limited to rate base considerations and an approved rate of return on its equity. 

Without restrictions on rates of return and without the possibility of earnings reviews and rate cases, the companies would have the flexibility and incentive to reduce costs and sharpen their pencils to price according to their market foes rather than pricing on a cost plus a fixed rate of return basis.

However, without the presence of effective competition to act as a counter-balance to the economic and market power of the incumbent price cap regulated company, there still was a need for consumer protections.  Therefore, the price cap statute contains consumer protections, such as limits on increases for basic local service to CPI for telecommunications services, an 8% annual limits for increases in nonbasic services, and the establishment of a Missouri Universal Service Program funded by carrier contributions, to limit the potential for harm to consumers in the event that competition did not provide price controls or if certain areas of the state would be underserved or unserved by competition. 

This protection of the ratepayer would be defeated if the Commission were to be limited in its review of the 8% annual increases in the maximum allowable prices of nonbasic services.  These nonbasic services encompasses a number of services, including all vertical features as well as toll service, Metropolitan Calling Area plans, block of time and other discount toll or expanded area calling services as well as operator services and directory assistance.  Although called "nonbasic" by statute, the importance of the services for consumers may be very important and a key part of their telecommunications needs.  Rural customer may use toll calling and expanded calling programs more often than those in the metropolitan areas.  Metropolitan customers may depend on MCA service to keep phone service affordable.  

If price cap companies can increase nonbasic services by 8% annually, over a 3 year period the prices could be 24% higher; after 5 years, 40% higher.  Prices for these services under rate of return regulation certainly did not see this type of annual increase. Was it the intent of the General Assembly to give price cap companies a free hand to increase rates 8% per year, every year, for every non basic service all at the sole and unrestricted discretion of the company?  Public Counsel does not believe that premise could have been presented to the legislature and passed.  The purpose behind the price cap statute is to "cap prices," to prevent extreme increases.  When conditions do not justify 8% increases in rates or the company cannot provide reasonable grounds for the increases, then the Commission ought to have the authority to act to protect the public.  Public Counsel does not believe that there can be any reasonable construction of the price cap statute, but to make the 8% annual increase for nonbasic services subject to the Commission's review to determine if the rates proposed are just and reasonable, nondiscriminatory and otherwise consistent with the public interest. 

In conclusion, Public Counsel urges the Commission to take a broad view of the telecommunications statutes and thereby adopt a reasonable approach for the construction of Section 392.245.  In this way, the legislative intent and purpose is paramount and the Commission is not strapped into an illogical formalistic straight jacket that defeats the goal of the Act.  Public Counsel asks the Commission to consider the following language from the Missouri Supreme Court, quoting Justice Frankfurter on statutory construction:

"We may not capriciously ignore the plain language of the statute but in determining what the language really means we may consider the entire purpose and policy of the statute and "the language in the totality of the enactment and construe it in the light of "what is below the surface of the words and yet fairly a part of them." The meaning of statutes and particularly the meaning of our school statutes may not be found in a single sentence but in all their parts and their relation to the end in view or to the general purpose. Some Reflections On The Reading Of Statutes, Frankfurter, 2 Record Of The Ass'n. Of The Bar Of The City Of New York No. 6; 47 Col. L.R. 527. "

State ex rel. Kamp v. Pretended Consol. School Dist.,  223 S.W.2d 484,

489 (Mo 1949) 

Conclusion


Public Counsel asks the Commission to take a reasoned view of the price cap statute to give effect to the protections clearly intended by the General Assembly for ratepayers and to promote the public interest.  The Commission has authority and the duty to determine whether the 8% rate increases are just and reasonable.  It is not just an automatic function that turns the Commission into a tally clerk that only reviews SBC's math without any further investigation, inquiry, or justification for the action.  The Commission's approval of these rates without explanation or justification by the company and without a showing that the rates are just and reasonable is an abdication of the Commission's rightful authority.  The Commission is entitled to review any rate proposal.  Whether the rates in effect at any given time or as proposed by the company are just and reasonable depends upon many facts which can only be determined after investigation and study.  State ex rel. LaClede Gas Co. v. Public Service Commission, 535 SW 2d 561, 570 (Mo App 1976).  For that reason, the Commission should conduct a hearing to determine whether it finds that the proposed rate increases are just and reasonable and otherwise in the public interest.

Respectfully submitted,
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