BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In re the matter of MCI WorldCom Communications
)

Inc's proposed tariff to add an in-state access recovery
)
Case No. XT-2003-47

charge and make miscellaneous text changes.

)

MCI WORLDCOM'S SUGGESTIONS IN OPPOSITION TO PUBLIC COUNSEL'S MOTION FOR REHEARING

Comes Now MCI WorldCom Communications, Inc. (WCOM) and for its Suggestions in Opposition to Public Counsel's Motion for Rehearing states to the Commission:


1.  As Public Counsel admitted in its Motion to Suspend, and as the Commission recognized in its Order Denying Suspension and Approving Tariff, WCOM's proposed tariff is similar to tariffs filed by AT&T and Sprint which have previously been approved by the Commission.  The Commission rejected Public Counsel's motion to suspend the AT&T tariff in Case No. TT-2002-129 and rejected Public Counsel's motion to suspend Sprint's tariff in Case No. TT-2002-1136.  Both the AT&T and Sprint tariffs have been approved and are currently in effect.  The Commission quite properly also approved WCOM's proposed tariff.


2.  As the Commission stated in its Order approving the WCOM tariff, these tariffs apply to competitive services, do not unreasonably discriminate between customers, and comply with Section 392.500.  The Commission recognized that customers are free to change providers if they find the rates unacceptable.  The Commission noted that Staff indicated that there are more than 500 certified interexchange service providers from which customers can choose.


3.  The Commission correctly decided that WCOM should not be treated differently than AT&T or Sprint regarding these proposed tariffs.  The Commission correctly denied Public Counsel's Motion to Suspend, as it had already done regarding the similar tariffs of these other carriers.  By approving the tariffs, the Commission correctly agreed with WCOM that the tariffs are straightforward, non-discriminatory and do not involve double-recovery of costs (a concept that cannot even be applied when rates are based on market conditions rather than regulated cost recovery).  Likewise, by approving them, the Commission correctly agreed that these intrastate tariffs do not apply to interstate services and are uniformly applicable to urban and rural areas of Missouri; hence, the tariffs do not run afoul of Section 254(g) of the Telecommunications Act of 1996 as alleged by Public Counsel.


4.
As it implicitly recognizes in its Motion for Rehearing, Public Counsel was not entitled to a hearing on its Motion to Suspend.  See State ex rel UCCM v. PSC, 585 SW2d 41, 49, 56 (Mo. 1979). The Commission has discretion whether or not to suspend a tariff under Section 392.230 RSMo.  The Commission did not need to develop a record, nor did it need to make findings of fact, before denying Public Counsel's Motion to Suspend.  The Commission more than adequately articulated in its Order the basis for its discretionary decision not to suspend WCOM's tariff.  The tariffs are lawful and now are effective.

5.
Given that WCOM's tariff has become effective and that Section 392.230 RSMo. does not authorize the Commission to suspend an effective tariff, see, e.g., UCCM, supra, at 48, it is unclear as to what relief the Commission could afford Public Counsel on a "rehearing" of its Motion to Suspend. Nonetheless, Section 386.500 RSMo provides that the Commission should only grant an application for rehearing if “in its judgment sufficient reason therefor be made to appear.” Public Counsel has failed to establish sufficient reason to grant its Motion for Rehearing. The Commission should deny Public Counsel’s Motion.

WHEREFORE, WCOM requests the Commission to reject Public Counsel's Motion for Rehearing.
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