BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of MultiBand, Inc.) 

for a Certificate of Service Authority to Provide
  )
Case No. ZA-2006-0346

Shared Tenant Services in the State of Missouri )

MOTION FOR DETERMINATION ON THE PLEADINGS 

AND MOTION TO DISMISS INTERVENOR

COMES NOW MultiBand, Inc. (“MultiBand”), Applicant herein, by and through counsel of record, and pursuant to 4 CSR 240-2.117(2), respectfully requests the Public Service Commission of Missouri to issue a certificate of service authority to MultiBand to provide Shared Tenant Services (STS) within the State of Missouri based on the pleadings in this case, without the need for additional proceedings. MultiBand further requests that the Commission dismiss Intervenor, AT&T Missouri, from this case.


AT&T Missouri has raised issues concerning its alleged ownership of certain facilities in an STS site and has demanded that MultiBand enter into a formal interconnection agreement with AT&T Missouri. As Staff agrees, these issues are peripheral to the issuance of STS certificate of service authority. To require the filing of testimony, the conduct of hearings and the filing of briefs in this case due to an unrelated commercial issue raised by an intervening Incumbent Local Exchange Carrier (ILEC) would impose discriminatory burdens upon MultiBand not imposed upon other STS certificate applicants in Missouri. 


In support of its Motion, MultiBand states the following:

Procedural History:

1.
On March 6, 2006, MultiBand, Inc. filed its application in this case seeking certificate of service authority as a Shared Tenant Services (STS) provider in Missouri. An Order and Notice of the application was issued by the Commission on March 14, 2006.


2.
AT&T Missouri filed an application to intervene in the case on March 31, 2006, and did not oppose the grant of certificate of service authority to MultiBand. 


3.
Staff filed its Staff Recommendation in the case on April 7, 2006, recommending that the instant application be granted.


4.
On April 11, 2006, the Regulatory Law Judge issued an Order Granting Intervention and Directing Filing, in which AT&T Missouri was granted leave to intervene in this case and was provided an opportunity to respond to the Staff Recommendation.


5.
On April 21, 2006, AT&T Missouri did respond to the Staff Recommendation in the case, repeating a discussion of peripheral issues relating to certain facilities in a building in St. Louis which it had already raised in its Application to Intervene, but adding a new request that MultiBand’s certificate of service authority be conditioned upon MultiBand entering into an interconnection agreement with AT&T Missouri.


6. 
By Order dated April 24, 2006, the RLJ gave MultiBand and Staff an opportunity to respond to AT&T Missouri’s proposed conditioning of MultiBand’s certificate. Both Staff and MultiBand expressed the view that AT&T concerns about facilities and compensation for same were outside the scope of issues relevant to the instant application for a certificate of service authority, and that MultiBand’s certificate should not be conditioned as proposed by AT&T.


7. 
On May 10, 2006, the Regulatory Law Judge issued an Order Setting Prehearing Conference and Requiring Filing of Procedural Schedule, ordering the parties to participate in a prehearing conference on May 22, 2006 and to file a proposed procedural schedule no later than May 29, 2006. The prehearing conference was held as directed by the RLJ, but no procedural schedule has been agreed to.


8.
On May 24, 2006, MultiBand, Staff and AT&T Missouri filed a Joint Motion for Extension of Time for Filing Procedural Schedule, requesting an extension until June 28, which was granted by Order of May 30, 2006. 


9.
Public Counsel is not participating in this case.

Factual Background of AT&T Issues:

10.
MultiBand, an STS provider based in Minnesota, actually began providing shared tenant services in 2003 within the Jefferson Arms Apartment building on Tucker Boulevard in downtown St. Louis, unaware of Missouri’s certification requirements for STS providers. MultiBand had not been required to obtain certification in Minnesota, where it also provides STS (including voice service). As soon as MultiBand became aware of Missouri’s STS certification requirements, it filed the instant application. 

11.
At the time MultiBand began serving the Jefferson Arms Apartment building, it had a T-1 line installed to serve MultiBand’s PBX on the premises. MultiBand ordered the T-1 through Qwest, a CLEC, and Qwest provisioned the T-1 through SBC. SBC (now AT&T Missouri) actually installed the T-1 for MultiBand at the Jefferson Arms.

12.
AT&T contacted MultiBand several months ago, claiming ownership of certain riser cables and other facilities in the Jefferson Arms Apartment building for which AT&T wants MultiBand to pay AT&T.


13.
MultiBand management was unaware that AT&T, or anyone other than the building owner with which MultiBand had contracted to provide STS services, might or could claim ownership of any of the facilities inside the Jefferson Arms Apartment building. When AT&T Missouri contacted MultiBand earlier this year, MultiBand asked AT&T Missouri for proof of ownership. AT&T has provided information to MultiBand on this subject, consisting largely of legal arguments, which MultiBand is currently in the process of reviewing and evaluating. In addition, Multiband is currently studying alternative services offerings at the property such as the delivery of voice services via internet or other non-PBX based means.


14.
In the course of exchanges between MultiBand and AT&T Missouri on this subject, AT&T made MultiBand aware of Missouri’s statutes concerning regulation of STS providers. MultiBand immediately undertook to seek the required certificate of service authority in this case.


15.
Undersigned counsel were retained by MultiBand on May 18, 2006. Undersigned counsel have not yet completed a review of either the documentation of ownership of the facilities in question or the proposed “interconnection agreement” being insisted upon by AT&T Missouri. 

MultiBand’s Position on the Need for a Procedural Schedule:



16.
It is MultiBand’s position that to require the filing of testimony and hold hearings in this case would: (1) constitute unreasonable discrimination against MultiBand, (2) unnecessarily and unjustifiably increase its costs of doing business in Missouri, (3) be the antithesis of the “ease of entry” into competitive telecommunications markets that was contemplated, and has been legislated, by the federal Telecommunications Act of 1996 and by Missouri’s telecommunications statutes, and (4) allow an ILEC a “trump card” by which to circumvent Commission practice and precedent in certificate application cases in order to stifle competition in its service area.


17.
Undersigned counsel are unaware of any other certificate application cases concerning shared tenant services that have gone to hearing before the Commission for a number of years. Section 392.520.1 RSMo. provides that the Commission has jurisdiction of shared tenant services, but also that the Commission “shall subject such services to the minimum regulation permitted by this chapter for competitive telecommunications services.” Shared tenant services are also exempted from tariff filing requirements.


18.
The Commission’s website provides an application form which can be printed out and used to apply for a certificate of service authority to provide shared tenant services in Missouri, a form which was, in fact, utilized in filing MultiBand’s application on March 6, 2006. The availability of this form confirms the fact that seeking STS authority is intended to be a relatively simple and inexpensive process, consistent with ease of entry into a competitive market, and not one requiring costly hearings before the Commission.


19. 
There is no requirement under Missouri law or PSC rule that an applicant for STS authority in Missouri be required to file an interconnection agreement or facilities agreement with the local ILEC as a part of its application or as a condition of its approval. Staff is also apparently unaware of any such requirement, since it recommended approval of the application in this case without such a condition, and repeated that recommendation in its latest pleading on May 5, 2006.


20.
The fact that a legacy telephone company such as AT&T Missouri has raised an extraneous commercial issue that it believes it has with MultiBand should not change the process or showing required by an applicant for an STS certificate in this state. Thus, it is MultiBand’s position that there is no need to set a procedural schedule or hold hearings in this case. To do so would dramatically increase MultiBand’s legal costs, and require an entirely different process than that required of all other STS applicants in this State. 


21.
To allow AT&T Missouri to force a hearing in this case would create a precedent for any ILEC to impede competition in Missouri by raising peripheral issues in certificate cases, thereby dramatically increasing the time and expense, including legal costs, required for competitive providers to enter the telecommunications market in Missouri.


22. 
AT&T’s proposed “condition” of certification in this case would arbitrarily, discriminatorily and unreasonably add to the requirements for an STS certificate in Missouri. 

23.
The constitutional right to equal protection of the law, among other things, should prevent the Commission from treating MultiBand’s application in this case differently from all other STS applications.


24.
AT&T’s proposed “condition” of certification in this case would provide AT&T with an unfair bargaining advantage in the peripheral, commercial dispute between AT&T and MultiBand.

25.
Staff, in its latest pleading (May 5, 2006), agrees that the facilities issue is beyond the scope of this application and should be dealt with separately. In that pleading, Staff repeated its recommendation that the instant application should be approved without condition. As Staff stated eloquently and correctly therein, “[l]egal and factual issues concerning AT&T Missouri’s claim that MultiBand has made unauthorized use of AT&T Missouri’s facilities are beyond the scope of this certificate case. Granting MultiBand a shared tenant services certificate will neither foreclose nor prejudice the pursuit by AT&T Missouri of its claim. If MultiBand and AT&T Missouri are unable to resolve their differences, they may seek a remedy in an appropriate forum.”


26.
As AT&T has correctly stated, AT&T Missouri and MultiBand are, in fact, engaged in discussions concerning the facilities and interconnection questions. In fact, MultiBand management has scheduled discussions with Mr. Bruce Solis, the “contact person” appointed by AT&T for further communications concerning the facilities and interconnection agreement issues. However, those facilities and ICA questions are peripheral to the issue before the Commission in this case and should be resolved outside of this case. MultiBand’s application in this case should be granted without further proceedings, consistent with the law and with the Commission’s historic treatment of such applications, and AT&T and MultiBand should be left to resolve the facilities issues outside of this case.

MultiBand’s Motion to Dismiss Intervention of AT&T Missouri:

27.
4 CSR 240-2.075 states that the Commission may allow a party to intervene in a matter before the Commission if the proposed intervenor has an interest which is different from that of the general public and which may be adversely affected by a final order arising from the case, or granting the proposed intervention would serve the public interest.


28.
The only interest that AT&T Missouri has expressed in this case pertains to the peripheral commercial dispute concerning risers and inside wiring at the Jefferson Arms apartment building, which is irrelevant to the issues before the Commission in this certificate application case. AT&T Missouri cannot show that its interest in this peripheral issue would be adversely affected by a final order granting MultiBand certificate of service authority to provide STS service. (See, paragraph 25, above.) 

29. 
In its Application to Intervene in this case (filed on March 31, 2006), AT&T specifically stated that “AT&T Missouri does not oppose the Commission’s granting Multiband a certificate of service authority to provide STS, ….” (Page 2, para. 5, emphasis added.) Rather, AT&T’s entire interest in intervening was based on the commercial dispute. (Id.) AT&T stated that it “believes that its dispute with Multiband will be resolved in the negotiation process ….” but AT&T “wishes to participate in the Commission’s review of Multiband’s certification request to ensure that AT&T Missouri’s rights concerning its facilities are not impaired.”  (Id.) AT&T Missouri’s rights concerning its facilities cannot be impaired by a grant of the certificate sought in this case. (See, paragraph 25, above.)

30.
AT&T alleges that its interests, as an ILEC, “differ from those of the general public.” (Id., page 3, para. 6) While that statement may generally be true, AT&T’s expressed interests in the instant case are irrelevant to the issues before the Commission concerning MultiBand’s application for STS certificate of service authority and do not form a legitimate basis for AT&T’s continued intervention and participation in this case.


31.
It does not serve the public interest (within the meaning of 4 CSR 240-2.075(4)(B)) to permit incumbent local exchange carriers to raise extraneous and peripheral issues in certificate cases before the Commission and thereby be able to force those cases to hearing or, in the alternative, the applicant to make concessions to the ILEC concerning peripheral issues in order to receive a certificate. 


32.
For these reasons, the Commission should dismiss Intervenor AT&T Missouri from the instant case.
MultiBand’s Motion for Determination on the Pleadings:

33.
4 CSR 240-2.117 (2) provides for the Commission to make a “determination on the pleadings.” It states:

Except in a case seeking a rate increase or which is subject to an operation of law date, the commission may, on its own motion or on the motion of any party, dispose of all or part of a case on the pleadings whenever such disposition is not otherwise contrary to law or contrary to the public interest.


34.
MultiBand has provided to the Commission all the information required by law and by Commission rule and practice to secure certificate of service authority to provide shared tenant services (STS) in Missouri. Staff reviewed MultiBand’s application, concurred in the just-stated conclusion, and recommended that the certificate of service authority be granted by the Commission. AT&T Missouri intervened in the case, and did not oppose the application. 


35.
Within the meaning of 4 CSR 240-2.117 (2), a determination on the pleadings in this case that MultiBand’s application herein should be granted would be consistent with, not contrary to, law and would serve, not be contrary to, the public interest by increasing competition for telecommunications services in Missouri and by protecting the Commission’s process for securing certificate of service authority.


36.
MultiBand has submitted to the Commission everything that every other, successful STS applicant in Missouri has submitted. Based upon the pleadings in this case, the Commission should grant STS certificate of service authority to MultiBand, Inc., without further proceedings and without the condition proposed by AT&T Missouri.


WHEREFORE, MultiBand, Inc. respectfully requests that the Public Service Commission of Missouri: (1) dismiss AT&T Missouri, Intervenor herein, from the case; and (2) issue the certificate of service authority requested by MultiBand, Inc. in this case, without further proceedings, based upon the pleadings herein, consistent with the Staff Recommendation filed on April 7, 2006.







Respectfully submitted,







/s/ William D. Steinmeier
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