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DIRECTOR’S RESPONSE TO ORDER DIRECTING RESPONSE TO
PETITION TO RESCIND RULES


COMES NOW the Director of the Manufactured Housing and Modular Units Program of the Missouri Public Service Commission (“Director” and “Commission”) and for his Response to Order Directing Response to Petition to Rescind Rules states:


1.
On August 12, 2003 the Missouri Manufactured Housing Association (“MMHA”) filed its Petition to Rescind Rules in this case.  The Petition requested that the Commission rescind three rules: 4 CSR 240-120.135 (New Manufactured Home Inspection Fee), 4 CSR 240-123.075 (Modular Unit Inspection Fee), and 4 CSR 240-121.185 (Pre-Owned Manufactured Home Inspection Fee).   The three rules became effective April 30, 2001.   On August 13, 2003, the Commission issued its Order Directing Response to Petition to Rescind Rules.



2.
The Director states that the three rules have never been implemented by the Commission.  The rules were designed to supplement the Manufactured Housing Budget as a result of the loss of revenue from the deregulation of Recreational Vehicles (“RVs”).  The loss of revenue from RVs was approximately $260,000.00 annually. The current revenue from the increase in registration fees from Manufacturers and Dealers is approximately $90,000.00 annually. The net effect of this change was a loss of approximately $170,000.00 to the Manufactured Housing Budget.

3.
The Director contends that MMHA has no authority to ask the Commission to rescind rules in this manner.  Prenger v. Moody, 845 S.W.2d 68 (Mo.App. 1992), cited by the MMHA in its Petition, simply holds, as the MMHA says, that “[a]n agency is compelled to comply with its rules duly promulgated to properly delegated authority….”  Id. at 78. The comments referred to by the MMHA were not set forth in the rules as promulgated.  Therefore, they are not binding on the Commission.

4.
Additionally, although the MMHA has filed its request for rescission in the form of a petition, the Director respectfully states that rulemaking matters are not contested cases. Section 536.010(4), RSMo (2000) defines a “rule” as “each agency statement of general applicability that implements, interprets, or prescribes law or policy, or that describes the organization, procedure, or practice requirements of any agency. The term includes the amendment or repeal of an existing rule, but does not include: (d) A determination, decision, or order in a contested case.”   

5.
The Director has reviewed MMHA’s Petition and would suggest the following to the Commission.  The Commission in its comments to the above rules as recorded in the Secretary of State’s March 15, 2001 Register, commented that “[i]f current legislation and rulemaking proposals involving current fee structure increases are enacted, the commission will rescind the inspection fee rule.”  In that same Register it was noted that consideration should be given to other reasonable ways to raise the funds necessary to implement the duties conferred on the Commission in Chapter 700, RSMo.  The Director suggests that one way would be to initiate a complaint inspection fee for consumer complaints to be paid equally by the dealer and the manufacturer.  The benefit of this type fee would be to have the parties who do not manufacture or install homes according to rule pay the fees, as opposed to the industry in general having to pay them.  The MMHA agreed this fee should be paid equally by the manufacturer and the dealer.  When the Commission proposed rules to implement an inspection fee based on consumer requests, MMHA opposed the rules and they were withdrawn by the Commission as a result of comments received from both MMHA and industry representatives.  

6.
Additionally, the Director proposed two fee increases in existing fees/rules in January to fund the program.  The MMHA opposed this proposal and offered their own proposals later filed and implemented by the Commission in February 2003.  The revenues from the industry proposals, based on information supplied by the industry and recorded in Commission fiscal notes, was projected to be $168,000.00 annually.  To date these receipts will only reflect approximately one half that total, or $80,000.00.  In a recent meeting with the MMHA set-up to discuss funding proposals for the Manufactured Housing Program no additional funding proposals were presented by MMHA.  Another meeting is scheduled to occur toward the end of October 2003.      


WHEREFORE the Director prays the Commission accept his Response to Order Directing Response to Petition to Rescind Rules.  For the foregoing reasons, the Director recommends that consideration of MMHA’s request to rescind the aforementioned rules be delayed until after the October 2003 meeting or until an acceptable funding proposal(s) is agreed to by the Commission and MMHA.
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