BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Tariff Filings of Union )
Electric Company, d/b/a Ameren Missouri, to ) Case No. ER-2014-0258
Increase Its Revenues for Retail Electric Service. )

UNION ELECTRIC COMPANY D/B/A AMEREN MISSOURI’S
APPLICATION FOR REHEARING AND RECONSIDERATION

COMES NOW Union Electric Company d/b/a Ameren Missouri (“Ameren Missouri” or
the “Company”) and, pursuant to § 386.500.1, RSMo.,! and 4 CSR 240-2.160, respectfully
applies for rehearing of the Commission’s Report and Order in the above-captioned proceeding
which was issued April 29, 2015 (“Report and Order”), and for its Application for Rehearing and
Reconsideration states as follows:

1. Commission decisions must be lawful (i.e., the Commission must have statutory
authority to do what it did) and must be reasonable. State ex rel. Atmos Energy Corp. v. Pub.
Serv. Comm’n, 103 S.W.3d 753, 759 (Mo. banc 2003); State ex rel. Alma Tele. Co. v. Pub. Serv.
Comm’n, 40 S.W.3d 381, 387-88 (Mo. App. W.D. 2001). The decision is reasonable only if
supported by competent and substantial evidence of record. Alma, 40 S.W.3d at 388. Moreover,
Commission decisions must not be arbitrary, capricious, or unreasonable. § 536.140.1(6). The
Commission is a creature of statute and it has only the powers conferred on it by the Legislature.
State ex rel. City of St. Louis v. Pub. Serv. Comm’n, 73 S.W.2d 393, 399 (Mo. banc 1934).

2. A review of the evidentiary record in this case and applicable law demonstrates
that the Report and Order fails to comply with the above-referenced legal principles respecting
the Commission’s determination of three issues, as follows: the Commission’s decisions

regarding (a) the treatment of transmission charges; (b) the establishment of billing units for

1 Statutory references are the Missouri Revised Statutes (2000), unless otherwise noted.
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ratemaking purposes associated with the Large Transmission Service rate class? (i.e., for
Noranda Aluminum, Inc. (“Noranda”)); and (c) the rate subsidy provided to Noranda. While the
Commission’s decision regarding return on equity (“ROE”) may not constitute error as a matter
of law, for the reasons outlined below, the Company also requests that the Commission
reconsider its decision regarding ROE.

APPLICATION FOR REHEARING

A. Transmission Charges

3. Ameren Missouri respectfully requests that the Commission grant rehearing on its
decision to change the Company’s fuel adjustment clause (“FAC”) to exclude Midcontinent Independent
System Operator, Inc. (“MISO”) transmission costs and revenues. There are important legal and policy
reasons that MISO transmission costs should remain in the FAC. First, as a legal matter, these costs
constitute transportation costs for purchased power, which are authorized for inclusion in an FAC under §
386.266 (1), as we discuss in detail below. As we explain in detail there, there is no legal impediment to
including transmission charges in the FAC, as the Commission has done since the inception of Ameren
Missouri’s FAC. Second, MISO transmission costs are large, volatile and beyond Ameren Missouri’s
ability to control, which are the standards the Commission generally applies in deciding which costs to
include in an FAC. Indeed, the Commission specifically found that this was the case in the Company’s
last rate case order, as discussed below. Nothing has changed since then. Third, MISO transmission
costs are an unavoidable consequence of Ameren Missouri’s participation in the MISO market where
Ameren Missouri realizes significant benefits that are reflected in the FAC for the benefit of its
customers. Because of these significant benefits, it is only appropriate and fair that the transmission
charges assessed on Ameren Missouri for all of the power it purchases from the MISO market also be
included in the FAC. Fourth, reversing course now, after having included these transmission charges in

the FAC since its inception reflects an inconsistency in regulation that investors will have a very difficult

2 And for the Industrial Aluminum Smelter Service rate class.
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time understanding and accepting. While one Commission cannot bind another, utilities and their
investors need some reasonable level of certainty about the treatment of costs and revenues in the
ratemaking process. Finally, excluding these costs from the FAC substantially increases the odds that
Ameren Missouri’s rates will not allow it to cover its cost of service in future years and may deprive
Ameren Missouri of a reasonable opportunity to earn a fair ROE. While the amount of the increases
cannot be calculated with certainty because it depends in substantial part on the costs actually
incurred for the billions of dollars of regional transmission lines that are to be constructed,? there
is little doubt that the year-over-year increases will be very large, as the record in this case

shows*:

3 The Commission has recognized the uncertainty and volatility in these charges: “MISO transmission charges are
volatile because no one knows for sure how much those MVP projects will costs once construction is complete.”
Report and Order, File No. ER-2012-0166, p. 88, 117.

4 EX. 14 (Haro Rebuttal), p. 20. While there may be some increase in MISO transmission charges other than those
arising under MISO Schedule 26A, the vast majority of the increases will likely be in 26A transmission charges.
We would also note that as the Commission previously recognized, these increases are estimates because it is not
known what the billions of dollars of regional transmission construction that will generate the transmission charges
will ultimately cost to build. It is clear, however, that the transmission charges will be very substantial and will also
increase substantially year-over-year.
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While just the year-over-year changes shown above are very substantial, the cumulative effect of
these year-over-year increases (assuming rate cases are not filed) is even greater, as the

following chart shows:®

Moreover, even if the Company changed its rates every other year, the cumulative effect is still
extremely large and the Company would still lose tens of millions of dollars, as the following

chart shows:

5 This chart and the next one use date from the above-table.
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4, Given the magnitude of the expected increases and the inability to cover them
through base rates, coupled with the revenue requirement associated with investment in the
Company’s system and ordinary cost increases (such as annual wage increases embedded in
collective bargaining agreements), the odds of the Company coming in for larger and more
frequent rate cases is greatly increased if the Commission removes these transmission charges
from the Company’s FAC. Moreover, as the second chart above shows, the funds necessary to
cover these substantial year-over-year increases in transmission charges simply cannot be
recovered even if the Company files frequent rate cases.® This means that funds that would
otherwise have been available for investments in the Company’s generation and energy delivery

systems will have to be diverted to cover these increasing, uncontrollable costs. It is important to

& The Company has worked hard to attempt to reduce the frequency of its rate cases, and was able to delay filing a
rate case for about 30 months between its 2012 and 2014 rate cases. It had hoped to stay out longer after this rate
case, but being forced to absorb these kinds of increases will make that extremely difficult, if not impossible.
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note that the Company is not in a position to simply “find” these funds elsewhere. Since the
true-up cutoff date in the Company’ last rate case (File No. ER-2012-0166), the Company has
reduced its operations and maintenance costs by almost $90 million annually,” even while
experiencing normal wage increases and other contracted-for increases in costs that it cannot
avoid. Finding this level of savings was extremely difficult, and it will be even more difficult to
reduce costs in the future without impacting the performance of the Company’s generation and
energy delivery systems. Moreover, load growth is very low, or non-existent. The Company
does not have levers available to it to simply absorb transmission charge increases of this

magnitude, nor should it be required to do so.

5. In addition to the foregoing, an examination of the reasoning underlying the
Commission’s decision on transmission charges reveals that the Commission was mistaken in a
number of important respects, and that there is no legal bar to including these transmission
charges in the FAC.

6. The heart of the Commission’s decision to reverse the treatment of transmission
charges, a treatment that has been in place from the very first day of the operation of Ameren
Missouri’s FAC, lies in the Commission’s conclusion of law (for which no support is cited) that
the “drafters of the FAC statute likely did not envision a situation where a utility would consider
all its generation purchased power or off-system sales.”® The Commission then goes on to
express its legal opinion that “[a]t the time the statute was drafted, and even in our more complex
present-day system, the costs of transporting energy in addition to the energy generated by the

utility or energy in excess of what the utility needs to serve its load are the costs that are

" These are non-energy related and non-tracked costs, e.g., these do not include changes in costs such as pension and
OPEB costs, which are included in trackers.
8 Report and Order, p. 115.



unexpected and out of the utility’s control to such an extent that a deviation from traditional rate
making is justified.”® Finally, the Commission expresses the additional legal opinion that
including the transmission charges (other than those associated with what the Commission
characterized as “true purchased power”) would “expand the reach of the FAC beyond its
intent.”1% Taken together, the forgoing legal conclusions reflect an incorrect understanding of
the circumstances existing when S.B. 179 was enacted, as we explain in detail below. Indeed,
the existence of and operation of regional transmission organization (“RTO”) markets and in
particular the MISO energy markets were the “present-day system” when S.B. 179 was proposed
and ultimately adopted. The Report and Order suggests that the Commission mistakenly
believed that RTO markets did not exist at the time, and that the Legislature did not understand
that not only did they exist, but Ameren Missouri was — when the S.B. 179 was enacted — selling
all of the power it generated to the MISO market and buying all of the power it then sold to its
load from the MISO market, as we explain in more detail below.

7. The Report and Order also reflects certain mistaken facts. It is entirely
undisputed that the MISO tariff reflects (and since the inception of MISQO’s energy markets, has
always reflected) the reality that a market participant like Ameren Missouri indeed sells all of the
megawatt-hours (“MWhs”) produced by its generators to the MISO’s energy market, at certain
nodes and prices, and then separately buys all of the MWhs it needs to sell to its customers (its

load) at a different node and at a different price.!? To the extent the Report and Order conflates

°1d.

101d. at p. 116.

11,2005 S.B. 179, passed April 27, 2005 and signed by the Governor on July 14, 2005. As the Commission
knows, S.B. 179 enacted section 386.266, RSMo. (Cum. Supp. 2014), which authorizes FACs in Missouri.
12Ex. 14,p. 24,1. 6 to p. 27, 1. 20. Missouri Industrial Energy Consumers witness James Dauphinais made no
attempt to rebut any of this evidence.



these two separate transactions into a “buy back” of power,® with the suggestion apparently
being that Ameren Missouri hands its widgets to MISO and then gets those same widgets back at
the same location and price, it is mistaken. The record shows otherwise.!* To the contrary, the
evidence shows that the MISO market is like a large pool of water. No market participant that
both sells to the pool and buys from it can be said to have bought back its own power because its
“own power” cannot be identified as such. This is made even clearer by the fact that the sale and
the purchase occurs at different locations and at different prices. Ameren Missouri buys all of
the power it then sells to its customers from the MISO market and that power is not its own
power — it can’t be. Consequently, the facts are that Ameren Missouri has purchased that power.
The conclusion that the power purchased to serve Ameren Missouri’s customers is “self-
generated” overlooks this. Indeed, it appears that the Report and Order rests on the premise that
Ameren Missouri “self-supplies” its load. The record supports no such conclusion, and indeed
refutes it. Ameren Missouri does not “self-supply” the energy it produces.’®> As Ameren
Missouri witness Jaime Haro explained to Chairman Kenney in response to his questions, “self-
supply” is not even defined in the MISO tariff.2® Moreover, when self-supply does come into
play, it relates to resource adequacy (i.e., capacity, not energy) or to station service (only the
energy consumed by the generation plant itself).!’

8. The Commission similarly misapplies FERC!® Order 668 by finding as a matter of

fact that FERC Order 668 means “that for accounting purposes, Ameren Missouri is required to

13 “Power” and “energy” are synonymous.

14 Report and Order, p. 112, Finding of Fact No. 4. A “purchase back” implies that the Company buys back the
same power it sold. It does not, and Mr. Haro did not testify that it did, notwithstanding the Commission’s citation
to Mr. Haro’s testimony in footnote 291 of the Report and Order.

15Tr. p. 2058, I. 4-8.

16 Tr. p. 2039, I. 10 to p. 2040, 1. 4.

' Tr. p. 2042, 1. 5to p. 2044, 1. 9.

18 Federal Energy Regulatory Commission.



recognize the distinction between off-system sales, power purchased to supplement its generation
and self-generated power.”*® The terms of FERC Order 668 show that this is incorrect.

9. FERC Order 668 states that companies like Ameren Missouri make gross
purchases of energy from RTO energy markets: The “gross sale and purchase transactions that
support the net energy market amounts recorded on their books”?; “we clarify that the netting of
purchases and sales in an RTO energy market is appropriate not only for transactions where

participants are required to bid their generation into the market and buy generation from the

market to supply their native load, but also in cases where an RTO offers an energy market in

which participants may choose to offer all generation to and buy all power from the energy

market”?! (emphasis added). Power is purchased. The only reasonable conclusion that can be
drawn is that we are dealing with “purchased power.” If purchased power is involved, and if the
transmission charges are assessed on that purchased power, then clearly the transmission charges
are for the transportation of purchased power within the meaning of § 386.266.

10. Moreover, just because the dollars received for the sale of power and the dollars
paid for the separate power that is purchased are netted when invoices are sent and when reports
are prepared?? does not mean that Ameren Missouri is being “required to recognize” that there
are three categories for power; i.e., off-system sales, “self-generated” power and the “true”
purchased power the Commission references in the Report and Order. Nowhere does FERC
Order 668 create a category of “true” purchased power as opposed to “false” purchased power,

nor does it create a category of “self-generated” power. These are terms that appear nowhere in

19 Report and Order, p.113, 1 7.

2 Ex. 66, p. 39, 1 80.

21d., p. 39 to p. 40, 1 82.

22 While invoices net the dollars, MISQO’s settlement statements clearly reflect both the separate sale of the gross
MWhs of energy sold and the separate purchase of the gross MWhs purchased. Ex. 14, p. 26, I. 11 to p. 27, I. 20, and
Schedule JH-R2.



any FERC order or utility account and they do not reflect what actually happens. The Company
is not simply calling the power it purchases “purchased power.” Instead, the facts are that it is
purchased, as the MISQO’s tariff and FERC Order 668 fully recognize.

11.  The foregoing brings us back to the mistaken “conclusions of law” noted in § 6
above, which it appears reflects the Commission’s belief there is a legal bar to including these
transmission charges in the FAC. But understanding the facts, and properly applying the law to
those facts, shows that there is no such bar. There is no question: the guiding principle of
statutory interpretation is to determine the intention of the Legislature. See, e.g., Hessel v.
Missouri Dept. of Social Services, 400 S.W.3d 813, 817 (Mo. App. E.D. 2013). Moreover,
statutory interpretation is purely a question of law, meaning the Court of Appeals will review any
Commission interpretation de novo. See, e.g., State v. Carroll, 165 S.W.3d 597, 602 (Mo. App.
S.D. 2005). The Company agrees with the Commission that a relevant question is what did the
Legislature intend when it used the terms “purchased” and “power”? To find out, and since
those terms are not defined in 8 386.266, we look to the plain meaning of those terms, as found
in the dictionary. Hessel, 400 S.W.3d at 817. The dictionary tells us that “purchase” and
“acquire” are synonyms.?®>  The dictionary also tells us that to “purchase” is to “obtain by
paying money or its equivalent.”?* The Commission itself has recognized that Ameren Missouri
acquires all of the power it sells to its customers from the MISO market.?> Moreover, there is
also no question but that MISO owes Ameren Missouri money for the MWhs Ameren Missouri
sells and Ameren Missouri owes MISO money for the MWhs Ameren Missouri buys. MISO
could cut Ameren Missouri a check for the gross dollars it owes Ameren Missouri, and Ameren

Missouri could cut MISO a check for the gross dollars it owes MISO, but instead the dollars are

23 Merriam Webster’s Collegiate Dictionary.
2 d.
% Report and Order, File No. ER-2012-0166, p. 83.
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netted. However, the fact that separate checks are not literally cut does not mean there is not a
sale nor does it mean there is not a purchase. Not only is there no dispute about the foregoing,
but there is no dispute but that the commodity we are dealing with is electrical energy — power.
Despite the plain meaning of the words the Legislature used, the Report and Order concludes
they mean something else. We respectfully submit that this was error, because it amounts to the
Commission re-writing § 386.266.

12. Perhaps the Commission ignores the plain meaning of “purchased” and “power”
under the belief that the terms are ambiguous and thus require construction. The Commission’s
policy discussion, however, actually undermines any such conclusion.

13.  The Commission points to § 386.266, which it says sets a policy to insulate the
utility from “uncontrollable fluctuations” in transportation costs of purchased power.
Referencing that policy, the Report and Order then concludes that only the costs of transporting
any net amount of energy that would be above the quantity of energy that the utility sold
(separately) to the market would be outside the utility’s control. However, this is incorrect
because it assumes that Ameren Missouri can control transmission charges associated with a
particular quantity of power (a quantity equal to that which it sells to the market). In fact,
Ameren Missouri lacks control over all of the transmission charges it incurs from MISO.

14.  Why? Because Ameren Missouri gets a bill from MISO for transmission charges
assessed on every single MWh its customers consume. Ameren Missouri cannot control these
transmission charges nor can it know what the transmission charges will be. Those transmission
charges arise (in large part) from multi-value projects that MISO is requiring to be built
throughout its footprint and which, under MISO’s tariff, create transmission charges that Ameren

Missouri is required to pay. If a policy reflected in § 386.266 is to allow utilities to include
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transportation costs in the FAC when those transportation costs are beyond the utility’s control —
and the Report and Order says that is the policy reflected in the statute (and we agree) — then the
Report and Order should not prevent Ameren Missouri from reflecting these uncontrollable
transportation charges in the FAC because keeping them out of the FAC is contrary to the policy
embodied in the statute. Indeed, the Commission itself has already recognized in previous orders
that Ameren Missouri cannot control these costs and that the costs are uncertain. “Those costs
[the same ones at issue here] meet the Commission’s past standards for inclusion in the fuel
adjustment clause in that they are significant in amount, volatile in that they are not only rapidly
rising, but are also uncertain in amount, and they are largely beyond the control of Ameren
Missouri. The Commission finds that MISO transmission costs should continue to be flowed
through Ameren Missouri’s fuel adjustment clause.”?® Nothing has changed since that previous
order. The Commission is right: the “statute is meant to insulate the utility from unexpected and
uncontrollable fluctuations in transportation costs of purchased power.”?” But the Commission,
while right about the policy, has reached a conclusion which directly undermines that policy and
consequently undermines what the Legislature was trying to do when it included transportation
of purchased power costs in the FAC statute.

15.  This brings us to what amounts to a misunderstanding reflected in the Report and
Order: that the Legislature would not have envisioned the circumstances we have here, where a
utility does buy all of the power it uses to serve its load from an RTO market. The facts indicate
that in fact the Legislature did envision precisely the circumstances we have here.

16.  The FERC approved MISO’s Transmission and Energy Markets Tariff on August

6, 2004 - five months before § 386.266 was proposed, and almost eight months before it was

26 Report and Order, File No. ER-2012-0166, pp. 88-89, 1 19.
27 Report and Order, p. 115.
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passed. See Midwest Indep. Transmission Sys. Operator, Inc., 108 FERC 61,163 (Aug. 6,
2004), order on reh’g, 109 FERC { 61,157 (2004), order on reh’g, 111 FERC { 61,043 (2005),
reh’g denied, 112 FERC { 61,086 (2005), aff’d sub nom. Wis. Pub. Power, Inc. v. FERC, 493
F.3d 239 (D.C. Cir. 2007).28 Under the August 6, 2004 FERC order, MISO’s energy markets
were approved and set to begin operation on April 1, 2005, and they did.?® FERC tariffs have the
force and effect of law. Central lowa Power Coop. v. Midwest Independent Transmission
System Operator, Inc. et al., 561 F.3d 904, 913 (8th Cir. 2009). There is absolutely no question
but that a tariff having the force and effect of law had already been approved well before S.B.
179 was ever introduced,* and indeed that the energy markets that are at issue here began to
operate nearly a month before S.B.179 was passed. And in all material respects, those energy
markets (the day-ahead and real-time markets) operate today as they operated then. It is
certainly undisputed that Ameren Missouri sold all of the MWhs it generated to the MISO
market starting April 1, 2005, and that it bought power from the MISO market to serve its load,
also starting on April 1, 2005, just as it does now.

17. It is presumed that the Legislature, when enacting statutes, has knowledge of the
subject matter and surrounding circumstances. See, e.g., State ex rel. Safety Proofing Systems,
Inc. v. Crawford, 86 S.W.3d 488, 492 (Mo. App. S.D. 2002). Moreover, it is presumed that the
Legislature knew the law at the time it enacted the legislation. See, e.g., Id.; White v. American

Republic Ins. Co., 799 S.W.2d 183, 189 (Mo. App. S.D. 1990). Consequently, the Legislature

28 The appeal that resulted in the Wis. Pub. Power decision did not involve any issues about the basic operation of
the energy markets at issue here.

29 Subsequent orders on rehearing made some modifications to the original tariff, but the basic operation of the
energy markets which continues today, was unchanged. See, e.g., Order on Reh’g, 109 FERC {61,157 (Nov. 8,
2004) (Where the FERC rejected any fundamental changes to the energy markets, stating that “We believe that the
Midwest 1ISO and market participants need certainty as to the market rules that will be in place at the start of the
market so the Midwest 1SO can administer the market and participants can hedge their transactions, based on known
rules.”).

30 It was introduced on January 13, 2005.
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knew that the largest electric utility in the state was a participant in an RTO, knew that a FERC-
approved energy markets tariff where participating utilities bought all of the power they needed
to serve load had been approved to take effect on April 1, 2005 and knew, before the bill was
passed, that indeed those markets were in actual operation because RTOs (including MISO)
existed, and there existed a FERC-approved tariff (which as noted earlier reflects the law) that
said so. Moreover, Ameren Missouri was buying and selling power in that market. The
Legislature is deemed as a matter of law to have known all of these circumstances. Thus, the
Report and Order is incorrect about what the Legislature could or could not have envisioned.
Indeed, the Legislature did envision that transportation of purchased power could include
transmission charges from MISO to Ameren Missouri for the power that Ameren Missouri buys
from the MISO market and did so as a matter of law because those were the facts existing at the
time.

18.  What this means is that the Report and Order is premised on a view that the
Legislature did not understand the undisputed reality that utilities in RTOs purchase all of the
power they then sell to their customers from the RTO markets, apparently leading the
Commission to a view that it could not include these charges in the FAC. In addition, it is
premised on the view that the Legislature did not understand that those same RTOs assess
transportation charges on the purchase of that power from the RTO market and on a view that at
the time § 386.266 was enacted the Legislature had in mind a less “complex” system as opposed
to the “present-day” system.”3* However, the “present-day” system is the system that was in
place when the statute was proposed and adopted. This shows there is no bar to including these
transmission charges in the FAC; in fact, the Legislature contemplated these circumstances,

showing that the Legislature did intend the transmission charges to be included as costs of

31 Report and Order, p. 115.
14



transporting purchased power. And as noted, the Report and Order is also incorrect when it
concludes that Ameren Missouri can control these transportation charges, or that they are certain,
even though the Commission found just the opposite in File No. ER-2012-0166. Nothing
whatsoever has changed that justifies a reversal of those findings here.

19. The foregoing demonstrates that the Commission’s decision regarding
transmission charges is contrary to law because the Commission has effectively rewritten §
386.266 and in doing so it has incorrectly concluded that there is some bar to including these
transmission charges in the FAC, when there is none. This is shown by (a) the plain meaning of
the terms “purchased” and “power” and (b) by the facts showing that the Legislature did envision
the reality of the operation of RTO markets that makes the power Ameren Missouri acquires
from the MISO market to serve its load purchased power, and thus makes these transmission
charges transportation associated with that purchased power.

20. The Commission’s transmission charges decision is also unreasonable because it
is contrary to (and not supported by) the competent and substantial evidence of record and is
arbitrary and capricious. There is no evidence that Ameren Missouri can control any of the
transmission charges at issue; indeed, the evidence is contrary. The evidence does not support
the conclusion that the transmission charges at issue are certain; the evidence is contrary. As
noted earlier, the evidence does not support the claim that Ameren Missouri sells its customers
“self-generated” power; it is undisputed: all power generated is sold to the MISO market (at a
different location and price than power it buys from the market) and Ameren Missouri does not
“self-supply” its power.

21. Finally, as previously stated, there are important policy considerations that

indicate that continuing to include transmission costs and revenues in the FAC is in the long-
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term best interests of Ameren Missouri, its customers and the state. Including these costs and
revenues in the FAC will give Ameren Missouri a real opportunity to cover its cost of service, as
these uncontrollable costs escalate in the future; and it will better enable Ameren Missouri to
make investments in its system to ensure long-term reliability for the benefit of its customers.

22. For all of these reasons, the Commission should grant rehearing on the
transmission charges issue and, as it has previously done, allow differences in these costs to be
recovered or refunded through the FAC.

B. Noranda Load

23.  The Commission’s decision not to normalize Noranda’s load is unreasonable
because it is not supported by competent and substantial evidence of record, is contrary to the
evidentiary record in this case and is arbitrary and capricious.

24.  Aside from a severe weather-related impact (like the 2009 ice storm) or pot
failures (starting in 2014 and which remained unresolved even as of the time the record in this
case closed), it is beyond debate that Noranda does not, on average, operate at a 98% load
factor.3? This fact is undisputed in the record before the Commission. In 2005, 2010 and 2012
Noranda’s load factor was only 97.0%, 95.7% and 97.3%, respectively. In 2014, it was only
95.4%.% Would it have been higher in 2014 without the pot failures? Probably, but whether that
is true entirely misses the point. Cost of service items should be normalized if they fluctuate
such that over time, when rates are in effect, the discrete test year value will likely be
unrepresentative of what actually will happen. How can the Commission possibly conclude that
the 98.2% load for the test year does not fluctuate and that it will be representative of Noranda’s

load when rates are in effect given the undisputed history of load fluctuations, including several

32 The Commission used a 98.2% load factor for purposes of ruling on this issue in the Report and Order.
33 The foregoing figures appear in Exhibit 53 (Wills Rebuttal) and 54 (Wills Surrebuttal).
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years with load materially less than 98.2%?%* Using a three-year average of actual load, as is
commonly done, the load factor should have been 97%. At Noranda’s $36 per MWh base rate,
assuming a load factor of 98.2% overstates Noranda’s likely revenues and lowers the Company’s
revenue requirement by $1.6 million.

25. Instead of normalizing the load, as it should have done, the Commission ignored
the evidence and concluded that Noranda will fix the pots (presumably by May 30" of this year)
and then jump back up to 98.2% and stay there. On what basis? Respectfully, there is none.
History says otherwise, because Noranda has not stayed at a 98.2% load factor. Various
occurrences cause drops in that load factor, which is why it should be normalized. Even more
pertinent here is that despite promise after promise that it would return to “full” load, Noranda,
as of the moment this application is filed, is still far below 98.2% or even 97%. In fact, as of just
last week Noranda’s load stood at less than 90%, now nearly five months after the end of the
true-up period in this case. This is even lower than Noranda’s load was in March of this year (at
that time the load was just under 91%). Indeed, despite its promises, Noranda’s track record of
predicting when it would reach so-called “full” load is poor. In its 3" Quarter 2014 earnings
call, Noranda said it would fix all of the pots by early 2015.%° Then, in pre-filed testimony, it
said by March 2015.% Then, at the hearings it said by May 2015.3" May is nearly one-half over,
and Noranda’s load is lower than it was back in February. In its earnings call last week, Noranda
now predicts it will be the third quarter of 2015 before it repairs all of the pots, but who knows if
that will turn out to be the case, or if there will be other things that cause (as they clearly have in

the past) Noranda not to operate at a 98.2% load factor, and stay there.

34 At a 97% load factor, Noranda’s load would be 4,139,345, or 42,653 MWhs per percent of load factor.
BEX, 72

3 Ex. 514 (Meyer Surrebuttal) p. 26, 1. 15018, Schedule GRM-SUR-4.

$7Tr. p. 2099, 1. 21-24.
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26. It is clearly error not to normalize Noranda’s load. Indeed, even normalizing it at
97% runs a very significant risk that if Noranda’s load were to remain where it is now, the
revenue requirement would be too low by $12 million.®® The bottom line is that Noranda’s load
is not steady, as the undisputed history of its usage show. Consequently, it must be normalized.
Ameren Missouri recommended a normalized load of 97%, using three years of actual data.
Indeed, given the facts, it would not be at all unreasonable to use the alternative 10-year actual
average of 93.5%, which is still greater than Noranda’s current load, or the actual trued-up test
year value of 95.4%. Indeed, most significant components of the revenue requirement are based
on the trued-up test year figures. Consider that the Commission almost always holds utilities to
the end-of the trued-up test year values in setting its revenue requirement, even when known
changes occur after the true-up cutoff date. In that light, there is no reason for the Commission
to assume that post-true-up cutoff date events will bring Noranda’s load back to 98.2%, or that it
will stay there. The Commission should normalize Noranda’s load as Ameren Missouri
proposed.

C. Noranda’s Rate Subsidy

27.  The Commission’s decision to completely ignore all of the class cost of service
studies in this case and to instead set Noranda’s rate based upon Noranda’s private financial
circumstances constitutes undue and unlawful discrimination in violation of § 393.130. The
Commission attempts to dismiss the Missouri Supreme Court’s extensive reliance on Civic
League of St. Louis v. City of St. Louis, and the legal principles that then Commissioner
McQuillen outlined in that case, claiming that it is merely dicta in the Laundry decision. The

Commission’s claim that the principles enunciated in Laundry are dicta rests on a faulty

38 Because Noranda is in its own rate class, there is no opportunity to receive revenues from any other customers to
cover such a shortfall.
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foundation, for at its core what Laundry makes clear is that the Commission is prohibited by law
from setting a customer’s rate based upon its private financial circumstances that have nothing to
do with the character of the service the utility is providing. Yet that is precisely — and admittedly
— what the Commission did here. In doing so, the Commission committed error as a matter of
law. %

28. The Commission also erred as a matter of law in exempting Noranda from part of
its legitimate share of FAC charges. Section 386.266 does not provide statutory authority to
simply exempt one customer from paying its share of fuel and purchased power costs, including
transportation, which are tracked in a FAC. Put another way, there is no authority for a “special”
or “partial” FAC for one customer, rendering the Commission’s FAC cap unlawful for this
additional reason.

29. The Commission’s decision to grant Noranda a rate subsidy is also unreasonable.
It is unreasonable because it is contrary to the competent and substantial evidence of record, it is
not supported by the competent and substantial evidence of record and it is arbitrary and
capricious. While we will not recite all of the aspects of the record that demonstrate the
unreasonableness of the decision here, we note that based on the evidence in the record, the
worst-case scenarios Noranda presented are unlikely to occur. Yet the Commission’s decision is
premised on the presumption that the worst case scenario will materialize in the absence of
providing Noranda a subsidy. Noranda admits that it might or might not close the smelter, even

if these worst case scenarios were to come true. Noranda admits it might instead go through a

39 The Legislature has not granted the Commission statutory authority to engage in economic development (or
retention) in this manner and thus, the Commission cannot lawfully do so. Nor does the City of Joplin case cited by
the Commission support the Commission’s actions. City of Joplin did not involve the Commission knowingly
deciding to arbitrarily set a rate for one customer based only on that one customer’s private financial needs. It did
not involve the principles enunciated by the Commission in Civic League, which the Missouri Supreme Court has
strongly endorsed. City of Joplin can be squared with those principles. The Commission’s decision in this case
cannot.
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reorganization, might sell the smelter or that lenders might restructure debt instead of fomenting
a smelter closure that would likely simply hurt the lenders by impairing their collateral. Noranda
admits that if the dire circumstances it speculates could occur were to start approaching it would,
of course, take evasive action. |If this level of proof is sufficient to shift tens of millions of
dollars to other customers, then there is little stopping others from asking, based on their own
speculation, for similar treatment.

30.  The Commission’s decision to subsidize Noranda’s rates is also unlawful and
unreasonable for a number of other reasons. First, it usurps the Legislature’s authority (and
exceeds the Commission’s authority) to decide up economic development/retention subsidies.
Second, it forces Ameren Missouri ratepayers to in effect pay an insurance premium
(approximately $26 million per year) that is as much or nearly as much as the “protection” the
subsidy is assumed to provide.*® Third, the subsidy being forced on Ameren Missouri’s other
ratepayers essentially requires them to fund Noranda’s lobbying and political speech activities, in
violation of core First Amendment principles because it provides additional funds to Noranda —
with no strings attached — and indeed includes conditions that encourage if not require Noranda
to engage in political activities in relation to public utility regulation.

MOTION FOR RECONSIDERATION

31.  The Company respectfully requests that the Commission reconsider its return on
equity (“ROE”) decision. The Commission has used a ROE for ratemaking purposes that is
more than 40 basis points below the undisputed average authorized ROEs for other vertically

integrated electric utilities. Indeed, the 9.53% ROE established by the Commission is the lowest

40 That “protection” is the assumed loss of Noranda contribution to rate revenues to cover fixed costs if Noranda
were to shut down the smelter, but under the evidence of record, the sums at issue may be less than the cost of the
insurance being foisted on Ameren Missouri ratepayers, or not sufficiently greater than the cost of that insurance to
justify paying the premium.
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of the 19 ROE awards made for vertically integrated electric utilities in 2014.*' There have only
been four ROE awards made for vertically integrated utilities (out of 50) in the past two years
that are lower than the 9.53% decided upon in this case.* That a 9.53% ROE for Ameren
Missouri, which bears all of the risks associated with owning and operating generation, including
a single-unit nuclear plant*® and significant coal-fired generation, is extremely low is made even
more clear when one considers that just a few months ago (based on capital market conditions
that were materially the same as those cited by the Commission in the Report and Order) the
Commission granted a less-risky Missouri natural gas utility an ROE of 10%.* In the minds of
investors, including Ameren Missouri’s sole shareholder, Ameren Corporation, the forgoing
facts will necessarily reduce Ameren Missouri’s ability to attract capital needed for investment in
its generation and energy delivery systems.

32.  The competitive disadvantage that this low ROE creates is made all the worse by
the removal of (or modification to) other regulatory mechanisms that were formerly in place.
Less than three years ago, in File No. ER-2012-0166, the Commission established the two-way
major storm tracker. Now, on a record not materially different than the record in that case, it has
cancelled it. Investors will view this cancellation very negatively. Similarly, the Commission
has cancelled the two-way vegetation management and infrastructure inspection trackers, even
though they have operated as intended and have, at times, resulted in reductions in customer
rates. Investors will similarly question why these reasonable mechanisms for tracking mandated
costs were cancelled. As noted earlier, the Commission has now exposed the Company to

significant and uncontrollable transmission charge increases that it has to pay to gain the benefits

41 Ex. 18 (Hevert Surrebuttal), Schedule RBH-S29.

2EX.18,p.4,1.17t0p. 5, 1. 2.

43 Only one of the four companies whose ROE was set below 9.53% owns nuclear generation at all (Entergy), and it
owns multiple nuclear units, which is generally less risky than relying on a single nuclear unit.

44 Report and Order, File No. GR-2014-0152 (In the Matter of Liberty Utilities).
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of RTO participation. The Company (in part by Commission decision and in part as a function
of Missouri law) cannot utilize other regulatory mechanisms that are common in other
jurisdictions. For example, there are no formula rates in Missouri, and the Company cannot
include (nor can the Commission allow it to include) construction work-in-progress in rate base
or utilize a forecasted test year. The Company has no mechanism to address the regulatory lag
associated with the lost depreciation and return on rate base additions it places in service for
customers’ benefit between rate cases. The bottom line is that the record in this case shows that
utilities in other states generally have more mechanisms available to them that support
investment and mitigate the impacts of cost increases than are available in Missouri.

A specific example of record is provided by MIEC’s return on equity witness Mr. Michael
Gorman, who testified he recently advised his clients to accept a settlement of 9.83% for a
Colorado vertically integrated utility.*> That Colorado utility not only had an FAC available to
it, but also had access to a rider that allowed recovery on environmental capital expenditures
between rate cases, and the same utility had the ability to include construction work-in-progress
in rate base.*® Similar mechanisms are not available to Ameren Missouri but yet the
Commission has approved only a substantially lower ROE.

33.  Given that the Commission has chosen to severely limit the use of such
mechanisms, it is particularly problematic for the Company’s ability to compete for capital to
also be authorized a far below-average ROE. For these reasons, the Commission should
reconsider its ROE decision and increase the authorized ROE to account for the Company’s

competitive position in attracting capital given the limited mechanisms now being made

S Tr.p.1247,1.5t0 p. 1249, 1. 9.
46 1d.
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available to it, and even more so if the modification made to the FAC regarding transmission
charges is not reversed, as requested above.

WHEREFORE, the Company respectfully requests that the Commission make and enter
its order granting rehearing on each of the three issues for which rehearing was sought, as
outlined above, and that the Commission reconsider its decision respecting the Company’s
authorized ROE and increase the Company’s authorized ROE to account for the Company’s

competitive position in attracting capital, for the reasons outlined above.

Respectfully submitted:

/s/ James B. Lowery

James B. Lowery, Mo. Bar #40503
SMITH LEWIS, LLP

P.O. Box 918

Columbia, MO 65205-0918

(T) 573-443-3141

(F) 573-442-6686
lowery@smithlewis.com

Wendy K. Tatro, Bar #60261
Associate General Counsel

Union Electric Company

d/b/a Ameren Missouri

P.O. Box 66149 (MC 1310)

1901 Chouteau Avenue

St. Louis, MO 63166-6149

(T) 314-554-3484

(F) 314-554-4014
AmerenMOService@ameren.com

Attorneys for Union Electric Company
d/b/a Ameren Missouri

Dated: May 11, 2015
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document was
served on all parties of record via electronic mail (e-mail) on this 11th day of May, 2015.

/s/James B. Lowery
James B. Lowery
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