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BEFORE THE PUBLIC SERVICE COMMISSION
STATE OF MISSOURI

THE CONLON GROUP, INC.,
Complainant,
Case No. EC-2001-443

V.

AMERENUE,

R o T

Respondent.

OBJECTIONS TO AND MOTION TO STRIKE HEARSAY CONTAINED
IN AFFIDAVIT SURREBUTTAL TESTIMONY FILED BY COMPLAINANT

Come now respondent, AmerenUE, and for its Objections and Motion to Strike
Hearsay Contained in Affidavit Surrebuttal Testimony Filed by Complainant, states as
follows

1. Section 536.070(12) RSMo provides in pertinent part that:

“Any party...desiring to introduce an affidavit in evidence at a
hearing in a contested case may serve on all other parties...copies
of such affidavit...at any time before the hearing or at such later
time as may be stipulated. Not later than seven days after such
service...any other party...may serve on the party...who served
such affidavit an objection to the use of the affidavit or some
designated portion thereof on the ground that it is in the form of an
affidavit....Failure to serve an objection...based on the ground
aforesaid shall constitute a waiver of all objections to the
introduction of such affidavit, or of the parts thereof with respect to
which no such objection was served on the grounds....that it
constitutes or contains hearsay evidence.”

2. Although technical rules of evidence are not controlling in administrative
hearings, the prohibition against the use of hearsay evidence is a fundamental rule of
evidence and hearsay evidence and conclusions based upon hearsay do not satisfy the

“‘competent and substantial evidence upon the whole record” requirement essential to




the validity of a final decision of an administrative body. State ex rel. Bond v. Simmons,

299 S.W. 2d 540 (Mo. App. 1957).

3.

4 CSR 240-2.130(1) applies the rules of evidence contained in Section

536.070 to contested case proceedings before the Missouri Public Service Commission.

4.

Respondent objects to the following portions of complainant’s Surrebuttal

Testimony on the grounds that the testimony is in the form of an affidavit, constitutes

inadmissible hearsay evidence and should be stricken if and when offered into evidence

in this case:

a.

“l later learned that UE had no tariff provision authorizing it to impose a
$4,310.80 ‘reconnection fee' as a condition of restoring service.”
Surrebuttal Testimony of Mark Finney, p. 5, lines 4-5.

“Mr. Charles Dodd, the building’s maintenance superintendent, was
always available to escort the meter reader and did so to February 2002

for the Conlon Group. He continues to escort meter readers for the

current owner while employed by the City of St. LLouis. Conlon Group
personnel made themselves available to assist if there were problems

getting access to the meters. If there were consistent problems obtaining
such access, UE did not communicate orally or in writing those problems
to the Conlon Group.
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No. In fact, Celinet worked closely with Charles and Donna Dodd so that
consistent access was provided to the meters even after Cellnet took
over.” Surrebuttal Testimony of Mark Finney, p. 8, lines 10-11.

WHEREFORE, respondent objects to the hearsay testimony set forth in

paragraph 4 herein and respectfully moves that such testimony be stricken from the

Surrebuttal Testimony of complainant when and if such testimony is offered into

evidence in this proceeding.
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HERZOG, CREBS & McGHEE, LLP

By: Muerade A\ dalde |2~
Michael A. Vitale - #30008
515 North Sixth Street, 24" Floor
St. Louis, Missouri 63101
Phone: 314-231-6700
Fax: 314-231-4656

Attorneys for Respondent AmerenUE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Objections to and
Motion to Strike Hearsay Contained in Affidavit Surrebuttal Testimony Filed by
Complainant was sent via facsimile and mailed, first class postage pre-paid this 22nd
day of April 2002 to Paul H. Gardner, Goller, Gardner & Feather, P.C., 131 E. High
Street, Jefferson City, MO 65101, Attorneys for Claimant, Lera Shemwell, Associate
General Counsel, Missouri Public Service Commission, P.O. Box 360, Jefferson City,
Missouri 65102 and Office of Public Counsel, P.O. Box 7800, Jefferson City, Missouri
65102.

Muchosd A, Vitals | o~

PA790M7954\001 - THE CONLON GROUP\pleadingsiobj and motion to strike surrebuttal test.doc




