P . Paul G, Lane Southwdstern Bell Telephone
: General Attorney-Missouri 100 North Tucker Boulevard
] Room 630 _
St. Louis, Missouri 63101-1976
Phone 314 247-5224
Fax 314 247-0014
@) Southwestern Bell
December 29, 1997

FILER '

D
The Honorable Dale Hardy Roberts £ 29 1997
Secretary/Chief Regulatory Law Judge _ Pl Missg
Missouri Public Service Commission . : “~C e CUR"
301 West High Street, Floor 5A Mz,
Jefferson City, Missouri 65101
Dear Judge Roberts:

Enclosed for filing with the Commission in the above-referenced case is an original and
14 copies of Southwestern Bell Telephone Company's Objections To Process For Establishing
Permanent Rates.

Please stamp "Filed" on the extra copy and return the copy to me in the enclosed self-
addressed, stamped envelope.

Thank you for bringing this matter to the attention of the Commission.

Very truly yours,

Wt 6 (e,

Paul G. Lane
Enclosure

cc:  All Attorneys of Record




BEFORE THE PUBLIC SERVICE COMMISSION  DEC 29 1qq5
. OF THE STATE OF MISSOURI

In the Matter of AT&T Communications of the Southwest, ) =HC sy V 'CE COMM ISSION

Inc.’s Petition for Second Compulsory Arbitration Pursuant )

to Section 252(b) of the Telecommunications Act of 1996 ) Case No. TO-98-115
- to Establish an Interconnection Agreement with ) :

Southwestern Bell Telephone Company. )

SOUTHWESTERN BELL TELEPHONE COMPANY’S
- OBJECTIONS TO PROCESS FOR ESTABLISHING PERMANENT RATES

Southwestern Bell Telephone Corﬁpany respectfully 6bj ects t.Q the process the Missouri
Public Service Commission_ proposes to einploy in establishing perrﬁaﬁent rates.

The issues being considered by the Coﬁmission involve substantiél property interests and
will have significant iinpacts on the competitive balaﬁceh in the local exchange market. ..Cutting
off basic procedural rights violates not onl'y state and federal admiﬁistrative proéedmal rules, but
also fundamental due process rights protected by the Missouri and U.S. Constitutions.

During these arbitra.tion proceedings, Southwestern Bell has consistently sought, but been
d_em'éd, appropriate evidentiary hearings permitting the presentation c;f te_stimqpy and o';her
evidence, cross-examination of witnessés, ofél argument and bﬁeﬁiﬁg.I All parties to thésé
arbitration procee@gs have previously expressed serious concerns that the procedure for setting

permanent rates did not comport with minimum due process requirements.'

'Joint Application for Rehearing of MCI Telecommunications Corporation and Its
Affiliates Including MCImetro Access Transmission Services, Inc. and AT&T Communications
of the Southwest, Inc., Case Nos. TO-97-40 and TO-97-67, filed February 3, 1997, at p. 2; and
Response of Southwestern Bell Telephone Company, Case Nos. TO-97-40 and TO-97-67, filed
February 13, 1997, at pp. 1-2. See also, Southwestern Bell Telephone Company’s Motion for
Clarification, Modification and Application for Rehearing of Final Arbitration Order, Case Nos.

' TO-97-40 and TO-97-67, filed August 20, 1997, pp. 10-17.




Apparently believing it is permitted as an arbitrator to_detenﬁil_lé whether or not to
conduct a hearing and what procedure to usé, the Commission misunderstands it role. The
Commission is not free to use Whateyer procedural process it chooses and its decisions are not
imﬁmné from scrutiny.- Perhaps it is poééible for-two partiés to aig’ree= to an g_rbitration‘process in
which the arbitrator decides whether to conduct a hearing ‘and. whether to explain its decision, all
free from judicial review or scrutiny.z B_ut this is not a consensual arbitration in which the
pél‘ties have imbued the arbitrator with such extraordinary powers. Rather, this arbitration is
5cing conducted by a state governinenl_:al agency. pursuant to mandatory provisions of federal
legislation. Constitutional due process requirements and state and federal administrative
procedural rules therefore apply here. The Commission must folloﬁ them

In its December 23, 1997 Répoﬁ agd Order, the Commission set fates_*. for various
additional services and facilities AT&T wishes to obtain from Southwestern Bell. B_ut the
Commission indicated that the rates would be interi_m only- and thét further proceedings would be
conducted to establish permanent rates. In order to implement perma_mel;t rates, the Commission
directed its Arbitration Acivisory Staff (AAS) to conduct an investigat.ion, focusing on
icientifyiﬁg the cﬁticél inputs and analyzing Soutﬁwestem Beil énd AT&T’s costing models.
The Commtission ordered the AAS to sn.lb.mlit a report proposing pei"man.ent rates (based on the

same permanent rate costing approach adopted in Case No. TO-97-40) and commenting on the

_ ’But even here, the Missouri arbitration act guarantees a hearing with the right to cross-
examination. Section 435,370(2) RSMo (1994)
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costing approach proposed by the parties during the review process. RethLarrd_Qtder, pp. 51-
52. | |

The Commission also indicated that the parties would be given an opportum'ty to file

“comments on the AAS’ proposed rates and costing model and would be perm1tted to file
affidavits and schedules to support their positions. It also stated that it would hold a hearing for
the sole purpose of providing the Commrssmn with an opportumty to ask quesnons of the
partles the AAS, and Office of Public Counsel. But it ruled that there will be no opportunity for
" cross-examination by the part1es although it would permit them to file post-hearing briefs. Id.,
pr. 52.

The Commission directed that any objections to the process eetablished in the Report and
| Order for the setting of permanent rates shall be ﬁled no later than Deoerober 29, 1997. 1d., pp.
54,

The Proposed Procedural Process violates Missouri and U.S. Constitutional Due

Process Requirements, and State and Federal Administrative and Arbitration
Procedural Requirements.

~ The Federal Telecommunications Act of 1996 (FTA), the right to due process contained
in both the Missouri and U.S. Constitutions, the requirements of the ‘s'tatutes governing the
Commission, the requirements of the Commission’s own rules, the Missouri Administrative

'Procedure Act, and the Federal and State Arbitration Acts all require that significant decisions

3In its December 23rd Report and Order, the Comn:usswn also spec1ﬁcally denied
Southwestern Bell’s November 26, 1997 request for a contested case hearing with opportunity
for cross-examination prior to the Commission’s establishment of permanent rates. Report and
Order, 2 53.
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by a State agency adjudicating Southwestern Bell’s property rights require, at the least, an on the -.
record proceeding beforé the Coﬁmission in which testﬁnony is submitted, cross-examination is
permitted and an opportunity for briefing or oral argument is provided.A

' While it is not apparent from the ETA whether Federal or State administrative process -
rules apﬁly, the process proposed by the Commission does ﬁot compb& with either. Regardless
of which set of administrative or arbitration rules apply to interconnéctiqn rate arbitra‘tibns under

the FTA, all require notice and a full hearing with presentation of evidence and cross-

examiﬁ_ation before rates can lawfully be adjudicated.

A Cor oy "., .
Wmmmmmmmﬂmmmm}.l : Lby the LS. and Missouri Constitutions.

Whether the Commission is acting as an arbitrator or otherwise, it is a state agency that
must clomply with the requirements of due process mandated by Article 1, Sec. 10 of the
Missouri Constitution and the Fourteénth Amendment to the United States Constitution. See
Elmmﬁhmg&&lﬂmm&hﬂdland]&y., 782 F.2d 94, 96 £7th Cir. 1986). Accordingly, the
rules governing the conduct of private, \;oluntary arbitration proceedingé must be supplemented
to the extent necessary to satisfy procedural due process. |

At a minimum, due process requires in a proceeding of this @pe that the “paﬁies b‘é
afforded a full and fair hearing at a mean'mgf_ul time and in a meapjngful manner.” State ex rel.

Fischer v. Public Service Commission, 645 S.W.2d 39, 43 (Mo. App. 1982). An “essential
principle of due process is that a deprivation of life, liberty or property Se preceded by notice
‘.and opportunity for hearing appropnate to the nature of the case.’ Clcyﬁlandjid.ﬁﬂEd.JL

Loudermill, 470 U.S. 532, 542 (1985) quoting Mlllancl._CentraJ_Han.oxcLBank_&_'IlmsI_CQ.
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1339 U.S. 306, 313 (1950) (emphasis supplied). The Supreme Court has described “tﬁe ré)ot
reciﬁirement” of the ]jue Process Clause as being “that an indjvidual be given an oppérmnity for
a hearing before he is deprived of any significant property iﬁtercst.” 'Id., at p. 542 quoting
Bnbbxu_Cancgtmm 401 U.S. 371, 379 (1971) (emphasis in original).

The Commission’s reliance on “evidence”éathered ex parte by the Commission’s Staff
wiﬂioﬁt providing any party an opportunity to offer testimony and evidence in suppdﬁ: of its own .
proposals or t0 Cross-e€xamine opposing ﬁdmesses, contest “evidence” presented by the
arbitration advisory staff and to o‘bj ect to the proposals ultimately acéeptéi denies to the parties
thé right to a meaningful heﬂg. As the United States Supreme Coﬁ stated in Morgan v.
‘United States, 304 U.S. 1 (1938): “a case in which [an agepcy] acc:epts and makes as [its] own
the findings which have been prepared by the active prosecutors fqr the Government after an ex

' parte discussion with them and without according any reasonable 6pport_unity to the 'respondents
iﬁ theI proceeding to know the claims thus presented and to contest them...is more than an
'i'rreg-ularity in pra,ctice.; it is a vital defect.” See also Ohio Bell Tel. Ca. V. Public Utilities
Commission, 301 U.S. 292 (1937) (reliance on evidence not placed on record and nof subject to
scrutiny by affected parties violates MMmtﬂ requirements of due-process); United Food &
Commercial Workers International Union, AFL-CIO v. SIPCO,, Inc., 1992 U.S. Dist. LEXIS
21332, at *29 (S.D. Towa 1992), aff’d 8 F.3d 10 (8th Cir. 1993) (arbitrator’s reliance on ex parte
evidence without “opportunity to examine, object to, and crolss-éx‘aminé the evidence on grounds‘
of relevance and accﬁracy?’ deprived parties of their right to a fair hearing); Iolem_Mannﬂ_']:ug

& Barge, Inc. v. North American Towing, 607 F.2d 649, 651 (5th Cir. 1979) (same).
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Moreover, it is cle& that the‘procedures employed in this proceeding fail to satisfy the
requirements of due ﬁrocess as articulated in the ﬁmted States Supremé Court’s decision in
Maﬁhmuﬁldﬂ.dgﬂ, 424U 8. 319 (1976). T‘he nature of the parties’ _interésts and tine grave
isk of error inherent in the Commission’s reliance on ex parte evidence in this complex-

, proc‘eeding clearly lead to the conclusion that the parties were not afforded the process due them

‘under the Missouri Constitution and the United States Constitution. -

The Commission must observe the procedural requirements of the Missouri

' Administrative Procedure Act (MAPA), RSMo, Ch. 536. While the Commission’s jurisdiction
over this proceeding arises under Section 252 of the FTA, 47 U.S.C. Section 252, tﬁat legislation .
neither mandates particular procedures to be followed by the Commission nor preempts,
ekpressly or by implication, otherwise applicable procedural requircmeﬁts mandated by state
law. (See 47 U.S.C. Section 252(e)(3)). The Commission itself has acknowledged that state
procedural law applies to this proceeding in that it has allowed the Office of the Public Counsel
to parﬁcipate in this proceeding as required by Séction 386.710 RSMo (1994).* |

| As an agency of the state within the meaning of Section 536.010(1) RSMo (1994), the
| Commission is subject to the requirements of the MAPA. See Slale_exxcl._SL_LQm&Eubhc
| Service Co. v. Public Service Commission, 365 Mo. 1032, 291 S.W.ﬁd 95, 98 (Mo. banc 1956);

State ex. rel Fischer v. Public Service Commission, 645 S.W.2d 39, 42 n.3 (Mo. App. 1982). As

“Initial Order, p. 4.
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explained in SlatmmL.MQnsamo_CQmpanuhbhc_Smme_CQmmmm 716 S.W.2d 791,
796 (Mo. 1986): “The Public Service Commission 1s a creature of statute and can function only
"in accordance with statutes. Where; g_procedure 'bé.fore tbe Commissibn 18 prescribed by statute,
that procedure must be followed.”

The MAPA mandates extensive procedures governing any contested. case. See, Sections
536,063, 536.067, 536,070, 536,073, 536.077, 536.070, 536.090 RSMo (1994). This proceeding
is a “proceeding before an agency in which legal rights, duties or privileges of speciﬁc éartics
are required by law to be determinéd after héaring,” Section 536.010(2) RSMo (1994), and thus,
is a “contested case” with the meaning of the MAPA. As explained by the Missouxi Supreme
Court in State ex rel Yarber v. McHenry, 915 S.W.2d 325, 328 (Mo. 1995), if any proceeding
before any agency involves issues in which a hearing is maﬁdated by law, including “any statute
or ordinance, or any provision of ﬂne‘state or federal conétitﬁtions” th'af heariﬁg “must be
conducted according to contested case procedures.” Clearly, a proceeding involving the
e.s;tablishmcnt of permanent rates or terms of service, a hearing is mandated by several sources of
law including, but not limited to, Secﬁoh 252 of the FTA, Sections 386.410 and 386.420 RSMo,
Article I, Section 10 of the Missouri Constitution, and Section 1 of the Fourteenth Amendment
fo the U.S. Constitution. See State ex rel. Chicag, R I & PR R. v. Public Service
Cmnmlssmn 355 S.W.2d 45, 52 (Mo. banc 1962); Siatc_cx_tcl._El&chmhlblmScnucc
Commission, 645 S.W.2d 39, 42 44 (Mo. App. 1982); Morgan v. United States, 304 U.S. 1

(1938); Ohio Bell Telephone Company v. Public Utilities Commission, 301 U.S. 202 (1937);

-WMQCMM&MMJN US. 88 (1913).
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The Commission’s proposed procedure als.e violates Section 386.410 RSMo (1994),
which requires that “[a]li hearings before the Commission . . . shall be governed by rules to be
adopted and prescnbed by the Comm1ss1on Here, the pt'oposed procedure is inconsistent with
. the requlrements of 4 CSR 240-2.110 and Section 386. 420 1 which entltles the partles the right
“to be heard and present evidence.

The Comm1ss1on plainly violates MAPA’s requirements and its own rules goventjng
.contested cases by, inter alia, failing to conduct a hearing, depriving the parties of an eﬁportunity

_to examine the evidence upon which the Commission relied for its order, failing to provide an
opportutnity to the parties to present evidence and cross-examine opposing wi_tnesses,.and failing

to provide an opportunity for the parties to submit full briefs and argﬁment.

Even if it should be determined that the statutory procedures described above are
inapplicable to this proceeding, the Cemmission’s proposeci procedure to establish final rates is
nonetheless unlawftﬂ for failing to eomply with appropriate procedural requirements. The
Commission’s procedures exceeded the Cottlmission’s powers beceuse sueh procedures violate
the requirements of tkte Missouri Uniform Arbitration Act, Section 435370 RSMo (1994). That
section provides the.parties to an arbitration with a right to a hearing in which “tthe parties are
entitled to be heard, to present evidence material to the controversy and to cross-examine
witnesses appeanng at the hearing.” Moreover, the Commission’s failure to conduct the
proceedings in a manner consistent with these requlrements would substantlally prejudice the
rights of Southwestern BeH within the meaning of Section 435.405(4) RSMo (1994).
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The Federal Arbitration Act similarly requires a hearing. Under 9 U. S.C. Section

-10(3)(3), awards are.to be set aside when, inter alia, the arbitrators are “guilty of misconduct . .

in refusing to hear evidence pertinent and material to the controvérsy, or of any dther

misbehavior by which the rights of any pérty have been prejudicéd.”_ lParties' to an arbitration are

entitled to a full and fair hearing on the merits, and the courts Will ﬁot hesitate to overturn an

award when such right D[R 1o{ 1§ 1% ts are violated. Sce, e.g, Korikar Maritime Enterprises SA. v. Compa
BdeIIAfftélgmﬁm, 66.8 F.Supﬁ. 267,271 (S.D.N.Y. 1987); EeILQl_CQmJL_Gmupﬁment

I’ Achat Des Carburents, 84 F.Supp. 446, 448 (D.C.N.Y. 1949). |

The Commission’s proposed procedure to establish permanent rates violates not only

state and federal administrative procedural rules, but also fundamental due process rights

protected by the Missouri and U.S. Consﬁtutions. | Southwes_tem Bell respectfully reqﬁests that

the Commission instead. conduct appropﬂate evidentiary hearings permitting the presentation of

testimony and other evidence, cross-examination of witnessés, oral mgmcnt and briefing.
Respectfully submitted,

SOUTHWESTERN BELL TELEPHON'E COMPANY

BY .
PAUL G. LANE #27011
LEO J. BUB A #34326
ANTHONY K. CONROY #35199
DIANA J. HARTER #31424

Attorneys for Southwestern Bell Telephone Company
One Bell Center, Room 3520 - . a

St. Louis, Missouri 63101

314-235-4300 (Telephone)

314-247-0014 (Fax)
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Copies of this document were served on the following pafties by first-class, postage
prepaid, U.S. Mail on December 29, 1997.

Paul G. Lane

PENNY G. BAKER

MISSOURI PUBLIC SERVICE COMMISSION
301 W. HIGH STREET, SUITE 530
JEFFERSON CITY, MO 65101

MICHAEL F. DANDINO

SENIOR PUBLIC COUNSEL
OFFICE OF THE PUBLIC COUNSEIL
301 W. HIGH STREET, SUITE 250
JEFFERSON CITY, MO 65101 -

PAUL S. DEFORD

LATHROP & GAGE

2345 GRAND BLVD., SUITE 2500
KANSAS CITY, MO 64108




